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STATEMENT OF QUESTION PRESENTED 

The question is whether the Tax Court of the United 
States properly dismissed these proceedings for the lack 
of jurisdiction, on the grounds that the United States was 
not substituted as respondent therein in place of the War 
Contracts Price Adjustment Board, even though trial on 
the merits had been held. 
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JURISDICTIONAL STATEMENT 

The Tax Court of the United States had jurisdiction 
in these proceedings on the basis of petitions duly hied 
with it under Section 403 (e) (1) of the Renegotiation 
Act of 1943. (50 U.S.C.A. Appendix 1191) 
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This Court has jurisdiction in these proceedings on the 
basis of Sections 1141 and 1142 of the Internal Revenue 
Code (Title 26 U.S.C.A. Section 1141) 

STATEMENT OF THE CASE 

1. On November 19, 1945, the War Contracts Price 
Adjustment Board entered a unilateral order determining 
the appellant had realized excessive profits of $65,000.00 
for the fiscal year ending December 31, 1943 (Tax Docket 
No. 406-R) and on April 23, 1946, the War Contracts 
Price Adjustment Board entered a unilateral order de¬ 
termining the appellant had realized excessive profits of 
$10,000.00 for the fiscal year ending December 31, 1944 
(Tax Docket No. 547-R) and on November 18, 1947, the 
War Contracts Price Adjustment Board entered a uni¬ 
lateral order determining the appellant had realized ex¬ 
cessive profits of $10,000.00 for the fiscal year ending 
December 31, 1945 (Tax Court Docket No. 748-R). 

2. On February 11, 1946, July 17, 1946, and January 
28, 1948 respectively, within ninety days of the date of 
said orders, appellant filed petitions with the Tax Court 
of the United States for redeterminations of the mat¬ 
ters. (App. 23, 34, 44) Said petitions were filed under 
the authority of the Renegotiation Act of 1943, Section 
403 (e) (1) (50 U. S. C. A. App. 1191), and in accord¬ 
ance with the effective rules of the Tax Court, the peti¬ 
tions named the War Contracts Price Adjusement Board 
as the respondent Rule 64(a) (Tax Court Rules). 

3. On March 23, 1951, Congress enacted the Renegotia¬ 
tion Act of 1951, which became effective May 22, 1951, 
and which abolished the War Contracts Price Adjustment 
Board. Said act contained a savings clause, Section 201 
(h), providing that no action then in process should abate, 
but that any Court having in its docket a case to which 
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the War Contracts Price Adjustment Board was a party 
may allow the action to be maintained against the United 
States if a supplemental petition or motion showing nec¬ 
essity for its survival was filed within twelve months from 
the effective date of the act. (App. 73) 

4. By supplemental statute (66 Stat. 752) the time for 
filing a supplemental petition or motion was extended for 
an additional twelve months, or to May 22, 1953. No 
supplemental petition or motions were filed by appellant 
with the Tax Court prior to said date. (App. 73) 

5. On August 13, 1953, appellee filed motions with the 
Tax Court to dismiss the proceedings, on the grounds 
that the Tax Court lacked jurisdiction therein because 
appellant had not substituted the United States as a party 
for the War Contracts Price Adjustment Board within 
the period provided by Section 201 (h) of the Renegotia¬ 
tion Act of 1951, as amended. (App. 74) 

6. On November 27, 1953, the Tax Court entered its 
memorandum opinion that appellee’s motions would be 
granted, and on that date entered it sorders and decisions 
that the proceedings were dismissed for lack of jurisdic¬ 
tion. (App. 72) 

STATUTES INVOLVED 

j 

Renegotiation Act of 1943: 

“Section 403 (e) (1) Any contractor or subcontractor 
aggrieved by an order of the Board determining the 
amount of excessive profits received or accrued by such 
contractor or subcontractor, may, within ninety days (not 
counting Sunday or a legal holiday in the District of 
Columbia as the last day) after the mailing of the notice 
of such order under subsection (c) (1), file a petition 
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with the Tax Court of the United States for a redetermi¬ 
nation thereof. Upon such filing such court shall have 
exclusive jurisdiction, by order, to finally determine the 
amount, if any, of such excessive profits received or 
accrued by the contractor or subcontractor, and such de¬ 
termination shall not be reviewed or redetermined by any 
court or agency. The Court may determine as the amount 
of excessive profits an amount either less than, equal to, 
or greater than that determined by the Board. A pro¬ 
ceeding before the Tax Court of the United States to 
finally determine the amount, if any, of excessive profits, 
shall not be treated as a proceeding to review the 
determination of the Board, but shall be treated as 
a proceeding de novo. For the purposes of this sub¬ 
section the court shall have the same powers and duties, 
insofar as applicable, in respect of the contractor, the 
subcontractor, the Board and the Secretary, and in re¬ 
spect of the attendance of witnesses and the production of 
papers, notice of hearings, hearings before divisions, re¬ 
view by the Tax Court of decisions of divisions, steno¬ 
graphic reporting, and reports of proceedings, as such 
court has under section 1110, 1111, 1113, 1114, 1115 (a), 
1116, 1117 (a), 1118, 1120, and 1121 of the Internal Reve¬ 
nue Code in the case of a proceeding to redetermine a 
deficiency. In the case of any witness for the Board or 
Secretary, the fees and mileage, and the expenses of tak¬ 
ing any deposition shall be paid out of the appropriations 
of the Board or Department available for that purpose, 
and in the case of any other witnesses, shall be paid, 
subject to rules prescribed by the court, by the party at 
whose instance the witness appears or the deposition is 
taken. The filing of a petition under this subsection shall 
not operate to stay the execution of the order of the 
Board under subsection (c) (2). M (50 U.S.C.A. App. 

1911) 
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Renegotiation Act of 1951: 

‘‘Section 201 (a) Abolition of War Contracts Price 
Adjustment Board. The War Contracts Price Adjust¬ 
ment Board, created by the Renegotiation Act, is hereby 
abolished.” 

“Section 201 (h) (as amended) Savings Provision. 
This section shall not be construed (1) to prohibit dis¬ 
bursements authorized by the War Contracts Price Ad¬ 
justment Board and certified pursuant to its authority 
prior to the effective date of this section, (2) to affect 
the validity or finality of any agreement or order made or 
issued pursuant to law by the War Contracts Price Ad¬ 
justment Board or pursuant to delegations of authority 
from it, or (3) to prejudice or to abate any action taken 
or any right accruing or accrued, or any suit or proceed¬ 
ing had or commenced in any civil cause; but any court 
having on its docket a case to which the War Contracts 
Price Adjustment Board is a party, on motion or supple¬ 
mental petition filed at any time within two years after 
the effective date of this section, showing a necessity for 
the survival of such suit, action, or other proceeding to 
obtain a determination of the questions involved, may 
allow the same to be maintained by or against the United 
States” (50 U.S.C.A. App. 1231) 

STATEMENT OF POINTS UPON WHICH 
PETITIONER RELIES 

1. The renegotiation proceeding in which petitioner was 
involved in the Tax Court were administrative proceed¬ 
ings in which petitioner sought no affirmative relief, but 
merely resisted a claim asserted by the United States, 
through its agency, the War Contracts Price Adjustment 
Board and the doctrines of abatement, upon which the 
Tax Court based its conclusion that it lost jurisdiction 
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over these proceedings, have no application in adminis¬ 
trative proceedings in which a party is not seeking af¬ 
firmative relief. 

2. The Statute upon which the Tax Court based its con¬ 
clusion as to abatement, Section 201 (h) of the Renego¬ 
tiation Act of 1951, as amended, does not require the sub¬ 
stitution of parties if Tax Court jurisdiction in renego¬ 
tiation matter is to be preserved. The legislative his¬ 
tory of said section leaves no doubt as to the policy and 
command of Congress that it shall not be construed to 
abate any action. 

3. Any distinction which is found between the United 
States and the War Contracts Price Adjustment Board 
is a fiction that completely ignores the true realities of 
a renegotiation proceeding indeed both Department of 
Justice as well as the Tax Court by official correspond¬ 
ence to petitioner made no distinction. 

SUMMARY OF ARGUMENT 

The decision of the Tax Court of the United States 
dismissing petitioner’s petitions is in error and should be 
reversed, because: 

A) It is based upon the conclusion that the renegotia¬ 
tion proceedings before it abated, depriving the Tax 
Court of jurisdiction. In fact, the doctrines of abate¬ 
ment had no application to the proceedings because they 
were administrative proceedings in which petitioner 
sought no affirmative relief. 

B) This Court, in the recent case in Chairman of 
United States Maritime Commission v. California East¬ 
ern Line, Inc., App. D.C. , 204 F. (2d) 398, in 
construing Sec. 9 of the Reorganization Act of 1949, held 
that the doctrine of abatement should not apply in rene¬ 
gotiation proceedings in the Tax Court in the absence of 
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clear Congressional intent to the contrary and of statu¬ 
tory requirement that they apply. 

C) Sec. 201 (h) of the Renegotiation Act of 1951 (50 
U.S.C.A. App. 1231) contains no statutory requirement 
that the Tax Court renegotiation actions should abate 
and the legislative history of said section leaves no doubt 
as to the policy and command of Congress that it shall 
not be construed to abate any action. 

D) Any distinction which is found between the United 
States and the War Contracts Price Adjustment Board 
is a fiction and completely ignores the true realities of a 
renegotiation proceeding and both the Department of 
Justice as well as the Tax Court by their official corres¬ 
pondence to petitioner made no distinction. Both the 
Tax Court and the Department of Justice have, by their 
actions, conveyed to this petitioner, who appeared in 
proper person, that the United States was in fact the 
real party in interest, and if a substitution was required 
that it had in fact been made. 

ARGUMENT 

In this appeal the petitioner is seeking a judicial re¬ 
view of an order of the Tax Court of the United States 
which dismissed proceedings pending before it on the 
ground that jurisdiction had been lost as a result of the 
Unted States not being substituted as respondent therein 
in place of the War Contracts Price Adjustment Board, 
even though the Tax Court had already heard the case 
on its merits. (App. 51) The Tax Court determined 
that Sec. 201 (h) of the Renegotiation Act of 1951 a3 
amended as a prerequisite to the preservation of Tax 
Court jurisdiction the substitution of the United States 
as a party respondent in these proceedings, replacing the 
War Contracts Price Adjustment Board. No such sub- 



8 


stitution having been made by the petitioner by May 22, 
1953 in the proceedings before the Tax Court, that agency 
determined that the proceedings had abated and the Tax 
Court was without jurisdiction to further consider the 
matters raised by the petitioner. The facts in the in¬ 
stant cases on review are that on November 19, 1945 and 
again on April 23, 1946 as well as November 18, 1947, the 
War Contracts Price Adjustment Board entered unilat¬ 
eral orders that certain sums should be recovered from 
petitioner as constituting excessive profits. The record 
further shows that petitioner pursued the only course 
made available to him by Congress in defending himself 
against these administrative determinations by the War 
Contracts Price Adjustment Board, namely, the filing of 
petitions with the Tax Court pursuant to Sec. 403 (e) (1) 
of the Reaegotiation Act of 1943. In the petitions before 
the Tax Court filed by this petitioner the War Contracts 
Price Adjustment Board was named as respondent, not by 
virtue of any requirement under the Renegotiation Act of 
1943, but because of Rule 64 (a) of the Tax Court Rules 
of Practice so required. In this proceeding before the 
Tax Court the petitioner was resisting a claim asserted 
by the United States through the agency of the War Con¬ 
tracts Price Adjustment Board, that sums were due and 
owing from the petitioner to the United States. Peti¬ 
tioner, in his defense, was denying liability and contest¬ 
ing the right of the government to collect the money. 
The petitioner was, in fact, seeking no affirmative relief. 

It is the petitioner’s contention here that the doctrines 
of abatement, as applied against him by the Tax Court 
have no application to the administrative proceeding 
which is before this Court. The record will show that 
no form of affirmative judicial relief is sought by this 
petitioner in the case below but is merely resisting the 
claim of the government against him. (App. 23, 34, 44) 
Abatement, it is contended by this petitioner, is never 
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applied to prevent a party from defending himself in 
administrative proceedings. The cause of action of a 
party plaintiff in a judicial proceeding may abate but the 
defense of a defending party in an administrative pro¬ 
ceeding does not. This Court, in the case of Chairman 
of the United States Maritime Commission v. California 
Eastern Line, Inc., App. D.C. , 204 F. (2d) 398, 
said Administrative proceedings, as far as we can dis¬ 
cover, have never been held to be subject to the common 
law rules of abatement * • •” And again in the same 
cited case at page 400-01 iC the proceeding in the Tax 
Court was not an adversary action; it did not require 
judgment against some person or agency. Rather its goal 
was a redetermination, following the initial executive (de¬ 
termination of the amount by which the contractor’s 
profits were excessive. • • * Throughout the proceeding, 
whether the matter is before the primary agency or be¬ 
fore the Tax Court the citizen is still seeking or resisting 
an executive determination; the matter is still in the 
bosom of the Executive Branch” 

It is clear from the language of the Chairman of the 
United States Maritime Commission v. Calif ornia Eastern 
Line, Inc., supra, that there is no place for the applica¬ 
tion of the doctrines of abatement in the present cases. 
This petitioner is not seeking a judgment against a party 
who is no longer in existence, but is resisting to a claim 
asserted by an abolished agency of the United States. 
Prior to this agency being abolished the claim was in 
reality one of the United States and it remains the claim 
of the United States after such abolition of said agency. 
Congress has never required that Tax Court petitions in 
renegotiation proceedings name the United States, the 
War Contracts Price Adjustment Board, and it was only 
because the Tax Court rules, namely, Rule 64 (a) of the 
Tax Court Rules of Practice, specified the naming of the 
Board, which is purely a matter of form. Irrespective 
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of whom the petition named, it is in reality the United 
States who is, in fact, the real party in interest. The 
Tax Court has committed error in its dismissal of the 
petitions before it on the basis of the abatement of peti¬ 
tioner’s defensive and administrative proceedings before 
it. 


n. 

The Tax Court should be reversed in that it has com¬ 
mitted reversible error in its application of this Court’s 
decision in Chairman of United States Maritime Com¬ 
mission v. California Eastern Line, Inc,, supra. 

The opinion of the Tax Court which is before this Court 
on review ( C . E. Trace v. War Contracts Price Adjust¬ 
ment Board, 21 T.C., No. 36 (App. 72) noted that it 
was “not unmindful of the Court’s decision in the Cali¬ 
fornia Eastern Line, supra, and concluded the latter as 
holding that the principles of abatement do not apply to 
renegotiation proceedings unless Congress intended such 
principles to apply, but then went on to say, “Our in¬ 
quiry must then be whether Congress, when using the 
term ‘court’ in section 201 (h) of the Renegotiation Act 
of 1951, as amended, intended the Tax Court of the 
United States.” 

The inquiry by the Tax Court into the question of 
whether Congress by using the term “court” in section 
201 (h) of the Renegotiation Act of 1951 and the Tax 
Court’s determination that Congress did intend the term 
“court” to include the Tax Court does not in any man¬ 
ner alter the precise question before the Tax Court, 
namely, must the Tax Court dismiss these petitions for 
lack of jurisdiction? The Tax Court treated as con¬ 
trolling the Chairman of United States Maritime Com¬ 
mission v. California Eastern Line, Inc., supra, decided 
by this Court and in which this Court in analyzing the 
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provisions of almost an identical statute held that the 
statute did not require that action abate. In so holding 
this Court, after reviewing the facts and holding that no 
petition had been filed within the required period, and 

turning to the statute, stated as follows: 

_ ! 

“The statute’s primary purpose was evidently to 

ameliorate the harsh consequences of common law 
abatement rules usually applicable to judicial pro¬ 
ceedings. Any effect it has in causing termination of 
a ‘suit, action, or other proceeding’ would appear to 
be secondary. Administrative proceedings, as far as 
we can discover, have never been held to be subject 
to the common law rules of abatement.” 

It follows, since under the Carolina Eastern Inc. case, 
supra no statutory requirement that these actions should 
abate, that the substitute provisions of section 201 (h) of 
the Renegotiation Act of 1951 are merely secondary and 
should not be construed as a proviso. The Act itself 
does not say that actions shall abate unless there is a 
substitution of parties. The Tax Court conclusion is not 
supported by its premise nor by the authority of the 
Carolina Eastern Inc. case. Further, the Tax Court, in 
referring to this Court’s decision in the Carolina Eastern 
Inc. case apparently did not wish to take into considera¬ 
tion the Supreme Court case cited therein, namely, De¬ 
fense Supplies Corp. et al v. Lawrence Warehouse Co. 
et al, 336 U.S. 631, 1949, where the Supreme Court of the 
United States has pointed the way for a solution that is 
equitable both to the petitioner and the respondent—a 
solution that will avoid the obvious injustice of dismiss¬ 
ing these petitions without entering an opinion on the 
merits after petitioner has prepared, argued and sub¬ 
mitted his cause to the Tax Court. The Tax Court in¬ 
stead chose to permit an unrealistic and unjust determi¬ 
nation of these proceedings based on a procedural tech¬ 
nicality completely unrelated to reality and in complete 
disregard of the intent of Congress in Section 201 (h) 
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and to the guides set down by this Court in the Carolina 
Eastern case. 


m. 

Congress in Section 201 (h) of the Renegotiation Act 
of 1951, which abolished the War Contracts Price Ad¬ 
justment Board, clearly and concisely stated its policy 
with regard to actions pending before the Tax Court. 
Section 201 (h) provides in part as follows: 

“(h) Savings Provision—This section shall not be 
construed • * • to prejudice or to abate any action 
taken or any right accruing or accrued, or any suit 
or proceeding had or commenced in any civil cause; 
but any court having on its docket a case to which 
the War Contracts Price Adjustment Board is a 
party, on motion or supplemental petition filed at 
any time within twelve months after the effective date 
of this section, showing a necessity for the survival 
of such suit, action, or other proceeding to obtain a 
determination of the questions involved, may allow 
the same to be maintained by or against the United 
States.” 

The language of this section is clear and leaves no 
doubt as to the policy and command of Congress; it does 
not leave the Court with an optional or alternative course 
of action. On the contrary, it categorically declares that 
it shall not be construed to abate any action; that it was 
the purpose of Congress to protect all vested rights by 
this positive declaration. Nor does the fact that this sec¬ 
tion provides that the Court may substitute the United 
States as a party, militate in any way against, or detract 
from, the command of Congress, that no action shall be 
prejudiced or abated. The only way that this command 
can be read out of the Act is to misconstrue, and thereby 
ignore completely, the express will of Congress. The 
Supreme Court of the United States has constantly held 
that this language constitutes a congressional command 
which must be obeyed and a command that is in no way 
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altered by the fact that Congress has seen fit to provide 
for the substitution of parties upon motion to the Court. 
Defense Supplies Corp, et al v. Lawrence Warehouse Co 
et al, 336 U.S. 631, 1949, 95 L. Ed. 33; Snyder v. Buck, 
Paymaster General of the Navy, 340 U.S. 15 (1950) and 
cases cited therein. 

_ j 

The Legislative History of the Renegotiation Act of 
1951 plainly indicates that it was the purpose of Con¬ 
gress to protect and not destroy the rights of parties 
coming within the provisions of the Renegotiation Act of 
1943. Indeed, the sole purpose of section 201 (h) was to 
protect the rights of litigants, and failing in that purpose, 
the law has no reason for its existence. (See Senate 
Report No. 1837 accompanying HR 9246, 81st Cong., 2d 
Sess.) The question before the Tax Court, and conversely 
before this Court, is, therefore, not whether this action 
has abated, but rather, must it be abated. If there is any 
way in which this cause may be maintained, then the 
Congress has dictated that the Tax Court shall not dis¬ 
miss it without a hearing on the merits. The Tax Court 
recognized that principle in its opinion in this cause pro¬ 
mulgated on November 27, 1953, when the Tax Court said 
at page 4: “We must grant the respondent’s motion to 
dismiss,” (App. 72) and then went on to hold that section 
201 (h) had effected an abatement of the proceeding be¬ 
cause of petitioner’s failure to comply with its provi¬ 
sions. 

But is it true that the present proceeding is one in 
which the Tax Court has no alternative, and must, there¬ 
fore, dismiss this proceeding? Stated another way, has 
this petitioner in fact failed to meet the provisions of 
this section to such an extent that despite the expressed 
will of Congress and the glaring inequities that will fol¬ 
low, the Tax Court must dismiss this proceeding? 
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It is respectfully submitted that if the order of the 
Tax Court in this proceeding is allowed to stand as the 
final judgment of the Tax Court, this Court will cause a 
great injustice to this petitioner, an injustice 'which this 
Court can and should avoid. An analysis of the Tax 
Court’s opinion of November 27 and the law applicable to 
this proceeding clearly demonstrates the truth of this 
statement. 

As previously pointed out, the Tax Court recognized 
this as a “must situation” but then went on to assume 
that since the petitioner had failed to file a petition for 
substitution within the period allowed under Section 201 
(h), the Tax Court had no alternative but to dismiss these 
petitions. It is submitted that there was an alternative 
available to the Tax Court and the attention of this Court 
it respectfully called to the recent case of Defense Sup¬ 
plies Corp., et al v. Lawrence Warehouse Co., et al, 336 
U.S. 631, 1949, where the Supreme Court of the United 
States has pointed the way to a solution that is equitable 
both to the petitioner and to the respondent—a solution 
that will avoid the obvious injustice of dismissing these 
petitions without entering an opinion on the merits after 
the petitioner has prepared, argued, and submitted his 
cause to the Tax Court. 

In the Defense Supplies case, the Court was called upon 
to construe Section 2 of the Joint Resolution of Congress 
of June 20, 1945, which provided as follows: 

“Section 2. The Reconstruction Finance Corporation 
shall assume and be subject to all liabilities, whether 
arising out of contract or otherwise, of the corpora¬ 
tion dissolved by this joint resolution. No suit, ac¬ 
tion, or other proceeding lawfully commenced by or 
against any of such corporations shall abate by rea¬ 
son of the enactment of this joint resolution, but the 
Court, on motion or supplemental petition filed at any 
time within twelve months after the date of such 
enactment, showing a necessity for the survival of 
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such suit, action, or other proceeding to obtain a de¬ 
termination of the questions involved, may allow the 
same to be maintained by or against the Reconstruc- 
tion Finance Corporation.” 

The petitioner in that case obtained a judgment against 
the Defense Supplies Corp. within the period permitted 
for filing a petition to substitute the RFC as respondent 
but due to an oversight failed to file the necessary peti¬ 
tion. After the judgment was entered and upheld, on ap¬ 
peal government counsel “discovered” that no petition for 
substitution had been filed, and thereupon moved to va¬ 
cate the judgment and dismiss the proceeding for lack of 
jurisdiction. The petitioner then filed, for the first time, 
a petition for substitution—long after the permitted pe¬ 
riod had expired. On appeal the Court of Appeals de¬ 
nied the motion of the petitioner to substitute the RFC 
as out of time, vacated the judgment, and ordered the 
proceeding dismissed. 

On certiorari, the Supreme Court recognizing this as a 
“must situation” with a duty upon the Court to seek out 
a solution that would not ignore the realities of the case, 
stated as follows: 

“We do not think Congress intended a gesture of 
futility when it stated a twelve-month period for sub¬ 
stitution. . . . But the Court read the substitution 
provision as conditioning the action’s continuance: 
unless the Reconstruction Finance Corporation be¬ 
came the litigant, the action abated. ... We dis¬ 
agree. The Statute states categorically that ‘no ac¬ 
tion shall abate.’ Following that command, provision 
is made for substituting Reconstruction Finance. If 
Reconstruction Finance is not substituted within one 
year, the action by or against Defense Supplies is of 
course at an end” and the parties are left in status 
quo; but there is nothing to show that during the 
year in which Reconstruction Finance may be sub¬ 
stituted, action by or against Defense Supplies cannot 
continue in Defense Supplies’ name. If Congress 
states that no action shall bate, we fail to see why we 
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should make additional language a proviso. And 
since the District Court entered its judgment during 
the year allowed for substitution of the Reconstruc¬ 
tion Finance Corporation, we conclude that it was 
valid when entered . . . the Court of Appeals erred 
in depriving petitioner Defense Supplies of its valid 
judgment in the District Court....” 

Had the Supreme Court limited itself to the sole ques¬ 
tion of whether Section 9 applied to the case before the 
Court, the petitioner would have failed because of a tech¬ 
nicality completely unrelated to reality. Looking beyond 
mere form and cutting through to the substance of the 
case, the Court clearly set forth the rule that jurisdiction 
having attached, it continued (even when a petition for 
substitution had not been filed) at least until such time 
as the period during which a petition may be -filed as 
expired. Applying this rule to the instant case, it follows 
that the Tax Court could have entered an opinion deter¬ 
mining the issues on the merits, up to and including May 
22, 1953 (66 Stat. 752). The Tax Court was not ousted 
of jurisdiction by the failure to file a petition for substitu¬ 
tion but had and continued to have jurisdiction when a 
hearing on the merits was held before Judge Hill in 
Washington, D. C. on April 27, 1953. Stipulations of 
facts and exhibits were filed, the hearing was concluded, 
and this cause taken under advisement by the Tax Court 
that same day. The Tax Court having jurisdiction, an 
opinion on the merits could have been entered any time 
before May 22—a period of almost a month. It was this 
failure to enter an opinion before May 22, that has de¬ 
prived the petitioner of a determination of the questions 
prepared, presented and heard by the Tax Court for that 
sole purpose, a purpose which, as matters now stand, has 
failed. 

It is respectfully submitted that nothing short of sheer 
necessity should permit such an unrealistic and unjust 
termination of this proceeding and no such necessity is 
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present in the principal cause. An examination of the 
law applicable demonstrates the fallaciousness of assum¬ 
ing that the Tax Court is compelled to dismiss this cause. 


It is a general rule of the law that all the judgments, 
decrees, or other orders of the Courts, however conclu¬ 
sive in their character, are under the control of the Court 
which pronounces them during the term at which they 
are rendered or entered of record, and they may then 
be set aside, vacated, modified, or amended by that Court. 
Bronson v. Schulten, 104 U.S. 410; Aspen Mining & 
Smelting Co. v- Billings, 150 U.S. 31. 


Of particular significance is the discussion of the Su¬ 
preme Court in the case of Mitchell v. Overmcm, 103 U.S. 
62, where the Court set forth at length the principles de¬ 
termining the entry of a judgment or order retrospec¬ 
tively. Said the Court: 


“We content ourselves with saying that the rule estab¬ 
lished by the general concurrence of the American 
and English courts is, that where the delay in ren¬ 
dering a judgment or decree arises from the act of 
the Court, that is, there the delay has been caused 
either for its convenience, or by the multiplicity or 
press of business, either the intricacy of the ques¬ 
tions involved, or of any other cause not attributable 
to the laches of the parties, the judgment or the de¬ 
cree may be entered retrospectively, as of a time 
when it should or might have been entered up. In 
such cases, upon the maxim actus curiae neminem 
gravabit—which has been well said to be founded in 
right and good sense, and to afford a safe and cer¬ 
tain guide for the administration of justice,—it is the 
duty of the Court to see that the parties shall not suf¬ 
fer by the delay. A nunc pro tunc order should be 
granted or refused , as justice may require in view of 
the circumstances of the particular case ” (Italics 
supplied.) 

It is submitted that the circumstances of the instant 
case are such that justice requires the entry of an opinion 
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nunc pro tunc by the Tax Court as of May 12, 1953 irre¬ 
spective of whether that opinion be for or against the 
petitioner. A dismissal without a determination on the 
merits, on the other hand, will serve to glorify form over 
substance as is evident from the facts that have trans¬ 
pired. 

IV. 


Any distinction which is found between the United 
States and the War Contracts Price Adjustment Board is 
a fiction and completely ignores the true realities of a 
renegotiation proceeding and both the Department of 
Justice as well as the Tax Court by their official cor¬ 
respondence to petitioner made no distinction. Stripping 
this cause of mere form and looking to the substance of 
the matter, it is all too clear that whether the War Con¬ 
tracts Price Adjustment Board or the United States is 
named as respondent, the difference is purely and simply 
one that exists in name only. There is presented no 
question of notice or surprise and indeed counsel that 
appeared for the Board and counsel that appeared for 
the United States on the motion to dismiss are one and 
the same. (App. 11, 15, 19, 51) This identity of counsel 
is quite appropriate and serves as confirmation of the 
realities of the situation—that the United States was and 
is the true respondent in this cause. 

There is an abundance of authority for the proposition 
that where an agency of the government is a party, the 
Court looks through the nominal party and treats the case 
as one in fact against the United States. Schevitzby v. 
Home Owners Loan Corp., et al D. C., 26 F. Supp. 311; 
Reconstruction Finance Corporation v. Krauss et al, D. C., 
12 F. Supp. 44; Union National Bank of Clarksburq, W. 
Virginia v. McDonald, 36 F. Supp. 46 and cases cited 
therein. 
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In short, any distinction which is found between the 
United States and the War Contracts Price Adjustment 
Board is a fiction and a fiction that ignores completely 
the true realities of a renegotiation proceeding. This 
Court, in Chairman of United States Maritime Commis¬ 
sion v. California Eastern Line, Inc., supra, which is 
quoted with approval at page 5 of the Tax Court’s opinion 
of November 27 (21 T.C. No. 36 (App. 76)) recognized 
any such distinction as illusory in the following words: 

“In renegotiation proceedings before the Tax Court, 
the doctrines of abatement and substitution appli¬ 
cable to judicial proceedings are not in our view 
required for the protection either of the citizen or of 
the Government. On the Government’s side, it is the 
national treasury which, in any event, will ultimately 
gain or lose against the citizen. And the hazard that 
the proper Government official may not be named as 
respondent under the rules of the Tax Court presents 
no serious difficulty. In the instant case, no affirma¬ 
tive relief was asked against the Chairman of the 
Maritime Commission in the Tax Court proceedings; 
the Tax Court was simply to review his order and 
redetermine the matters there involved. Abatement 
on the ground that the Chairman was no longer in 
office or his office no longer in existence would not 
bear any relation to the realities of the situation, and 
would defeat the ends of justice. We would not wil¬ 
lingly reach that result unless required to do so by 
legislation or proper administrative rule. In the 
present case we find no such statutory or administra¬ 
tive requirement. Accordingly, we deny that Gov¬ 
ernment’s motion to remand the cause to the Tax 
Court with directions to vacate its judgment.” 

Both the Tax Court as well as the Department of Jus¬ 
tice have, by their own actions, conveyed to this peti¬ 
tioner, who appeared in proper person, that the United 
States was, in fact, the real party in interest, and thus 
indicating that if a substitution was required, that it had, 
in fact, been made. In a letter from the Department of 




20 


Justice dated March 4, 1953, the case was entitled “Re: 
C. H. Trace v. United States of America, Tax Ct. Nos. 
406-R, 547-R, 748-R”, this letter being directed to peti¬ 
tioner at his Detroit address. (App. 81, 82) On March 
10, 1953 a letter directed to petitioner from the Clerk of 
the Tax Court entitled the action, “In re: C. H. Trace v. 
United States of America, Docket Nos. 406-R, 547-R, and 
748-R”. (App. 84) And again a letter from the Depart¬ 
ment of Justice to petitioner, dated April 8, 1953 was 
entitled “Re: C. H. Trace v. United States of America, 
Tax Ct. Nos. 406-R, 547-R and 748-R”. (App. 82,83) It 
is respectfully submitted that, if both the Tax Court of 
the United States and the Department of Justice by their 
actions to this petitioner indicated that the United States 
was the real party, the petitioner had a right to assume 
that such was the case, petitioner being a layman and 
appearing in proper person. 

CONCLUSION 

Petitioner submits that the decision of the Tax Court 
of the United States dismissing the petitions before it is 
clearly in error. It is in error because it is based upon 
the theory that the principles of abatement apply to the 
matters herein to deprive the Tax Court of jurisdiction. 
Petitioner contends first that the principles of abatement 
do not apply in such proceedings because they are ad¬ 
ministrative proceedings in which the petitioner sought no 
affirmative relief but merely resisted a claim asserted by 
the United States through its agency, the War Contracts 
Price Adjustment Board, and hence was taking a defen¬ 
sive position. Secondly, under the rule announced by 
this Court in the Chairman of United States Maritime 
Commission v. California Eastern Line, Inc., supra, only 
a clearly expressed intention of Congress coupled wi+h 
a statutory requirement could cause abatement to apply. 
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Section 201 (h) of the Renegotiation Act of 1951 reveals 
a clear intention of Congress that renegotiation actions 
such as are present in the instant case should not abate. 
That the Tax Court erred in considering that Section 201 
(h) was a must provision and finally it is all too clear 
that, whether the War Contracts Price Adjustment Board 
is named as respondent, the United States was and is the 
true respondent in this cause. 

Respectfully submitted, 

Thomas B. Scott and 
Lawrence J. Simmons 
Counsel for Petitioner 
716 Evans Building 
Washington 5, D. C. 
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Filed Jan 26 1954 


Rec’d Docket Room The Tax Court of the United States 

In the United States Court of Appeals 
For the District of Columbia Circuit 

1954 Jan 26 PM 2 40 

C. H. TRACE, Petitioner, 
vs. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent. 

Tax Court Docket No. 406-R 
Petition for Review 

Now comes petitioner, by his attorneys, Lawrence J. 
Simmons and Thomas B. Scott, and hereby files his peti¬ 
tion for review by the United States Court of Appeals 
For The District of Columbia Circuit of the decision of 
the Tax Court of the United States entered on November 
27, 1953, dismissing the proceedings in said Court for lack 
of jurisdiction, and respectfully shows: 

I 

Petitioner is an individual having his principal place of 
business at 506 Stephenson Building, Detroit, Michigan. 

n 

The controversy involves the dismissal, for lack of 
jurisdiction, by the Tax Court of the United States of 
proceedings properly instituted in said Court by Peti¬ 
tioner. 

On or about February 11, 1946 petitioner filed a peti¬ 
tion with the Tax Court of the United States for 


3 A 


245 redetennination of a unilateral order of the War 
Contracts Price Adjustment Board that for the 

fiscal year ending December 31, 1944, petitioner realized 
excessive profits in the amount of $10,000.00. The author¬ 
ity by which petitioner filed said petition and by which 
the Tax Court of the United States has jurisdiction 
thereof is Section 403 (e)(1) of the Renegotiation Act of 
1943. 

In accordance with provision of law and rules of said 
Court, the petition named the War Contracts Price Ad¬ 
justment Board as respondent. A hearing on the merits 
was had with petitioner appearing in proper person as 
the attorney for petitioner after filing his appearance 
had withdrawn from the case. Subsequently, Congress, 
in the Renegotiation Act of 1951, abolished the War Con¬ 
tracts Price Adjustment Board, and provided that no 
action to which it was a party should abate, and that by 
supplemental petition any Court might allow such action 
to be maintained against the United States. The time 
for filing such supplemental petition expired, under sub¬ 
sequent legislation, on May 22, 1953. The petitioner did 
not file a supplemental petition prior to said date. 

On August 13, 1953, the respondent or the United 
States of America, filed a Motion to Dismiss the proceed¬ 
ing in the Tax Court of the United States for lack of 
jurisdiction because no supplemental petition had been 
filed substituting the United States for the War Contracts 
Price Adjustment Board as a party therein. 

On November 27, 1953, the Tax Court of the United 
States granted respondent’s, or the United States of 
America’s, Motion and entered its decision dismissing 
said proceedings for lack of jurisdiction. 

246 m 

The petitioner assigns as error the following acts of 
the Tax Court of the United States: 
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1. The Tax Court erred in granting respondent’s, or 
the United States of America’s, Motion to Dismiss said 
proceedings on the ground that it lacked jurisdiction 
thereof. 

2. The Tax Court erred in determining that under the 
provisions of Section 201 (h) of the Renegotiation Act of 
1951, as amended, petitioner was required to file a supple¬ 
mental petition making the United States a party to said 
proceedings in order to preserve the jurisdiction of the 
Tax Court therein. 

3. The Tax Court erred in that its decision is con¬ 
trary to law. 

/s/ Lawrence J. Simmons 
Lawrence J. Simmons 
/s/ Thomas B. Scott 
Thomas B. Scott 
Counsel for Petitioner 
716 Evans Bldg. 
Washington 5, D. C. 

Dated: January 26, 1954 

247 Filed Jan 26 1954 

In the United States Court of Appeals 
For the District of Columbia Circuit 

C. H. TRACE, Petitioner on Review, 

v. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent on Review. 


Docket No. 406-R 
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Notice of Filing Petition for Review 

TO: Warren E. Burger, 

Assistant Attorney General, 

Department of Justice. 

You are hereby notified that the above-named petitioner 
did, on the 26th day of January, 1954, file with the Clerk 
of The Tax Court of the United States, at Washington, 
D. C., a petition for review by the United States Court 
of Appeals for the District of Columbia Circuit, of the 
decision of this Court heretofore rendered in the above- 
entitled case. Copy of the petition for review as filed is 
hereto attached and served upon you. 

Dated this 26th day of January, 1954. 

i 

/s/ Victor S. Mersch 

Victor S. Mersch, Clerk, 

The Tax Court of the 
United States. 

* • * • 

248 Filed Jan 26 1954 

United States Court of Appeals 
For the District of Columbia Circuit 

C. H. TRACE, Petitioner, 
vs. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent. 

Tax Court Docket No. 347-R 
Petition for Review 

Now comes petitioner, by his attorneys, Lawrence J. 
Simmons and Thomas B. Scott, and hereby files his peti- 
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tion for review by the United States Court of Appeals 
For The District of Columbia Circuit of the decision of 
the Tax Court of the United States entered on Novem¬ 
ber 27, 1953, dismissing the proceedings in said Court 
for lack of jurisdiction, and respectfully shows: 

I 

Petitioner is an individual having his principal place of 
business at 506 Stephenson Building, Detroit, Michigan. 

n 

The controversy involves the dismissal, for lack of 
jurisdiction, by the Tax Court of the United States of 
proceedings properly instituted in said Court by Peti¬ 
tioner. 

On or about July 17, 1946 petitioner filed a petition 
with the Tax Court of the United States for rede- 
249 termination of a unilateral order of the War Con¬ 
tracts Price Adjustment Board that for the fiscal 
year ending December 31, 1943, petitioner realized exces¬ 
sive profits in the amount of $65,000.00. The authority by 
which petitioner filed said petition and by which the Tax 
Court of the United States has jurisdiction thereof is 
Section 403 (e) (1) of the Renegotiation Act of 1943. 

In accordance with provision of law and rules of said 
Court, the petition named the War Contracts Price Ad¬ 
justment Board as respondent. A hearing on the merits 
was had with petitioner appearing in proper person as 
the attorney for petitioner after filing his appearance 
had withdrawn from the case. Subsequently, Congress, 
in the Renegotiation Act of 1951, abolished the War Con¬ 
tracts Price Adjustment Board, and provided that no ac¬ 
tion to which it was a party should abate, and that by 
supplemental petition any Court might allow such action 
to be maintained against the United States. The time 


for filing such supplemental petition expired, under sub¬ 
sequent legislation, on May 22, 1953. The petitioner did 
not file a supplemental petition prior to said date. 

On August 13, 1953, the respondent or the United 
States of America, filed a Motion to Dismiss the proceed¬ 
ing in the Tax Court of the United States for lack of 
jurisdiction because no supplemental petition had been 
filed substituting the United States for the War Con¬ 
tracts Price Adjustment Board as a party therein. 

On November 27, 1953, the Tax Court of the United 
States granted respondent’s, or the United States of 
America’s, Motion and entered its decision dismissing said 
proceedings for lack of jurisdiction. 

250 in ' 

The petitioner assigns as error the following acts of 
the Tax Court of the United States: 

1. The Tax Court erred in granting respondent’s, or 
the United States of America’s, Motion to Dismiss said 
proceedings on the ground that it lacked jurisdiction 
thereof. 

2. The Tax Court erred in determining that under the 
provisions of Section 201 (h) of the Renegotiation Act of 
1951, as amended, petitioner was required to file a sup¬ 
plemental petition making the United States a party to 
said proceedings in order to preserve the jurisdiction 
of the Tax Court therein. 

3. The Tax Court erred in that its decision is contrary 
to law. 

/s/ Lawrence J. Simmons 
Lawrence J. Simmons 
/s/ Thomas B. Scott 
Thomas B. Scott 
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252 Filed Jan 26 1954 

United States Conrt of Appeals 
For the District of Columbia Circuit 

C. H. TRACE, Petitioner, 


vs. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent 

Tax Court Docket No. 748-R 
Petition for Review 

Now comes the petitioner, by his attorneys, Lawrence J. 
Simmons and Thomas B. Scott, and hereby files his peti¬ 
tion for review by the United States Court of Appeals 
For The District of Columbia Circuit of the decision of 
the Tax Court of the United States entered on November 
27, 1953, dismissing the proceedings in said Court for lack 
of jurisdiction, and respectfully shows: 

I 

Petitioner is an individual having his principal place of 
business at 506 Stephenson Building, Detroit, Michigan. 

II 

The controversy involves the dismissal, for lack of 
jurisdiction, by the Tax Court of the United States of 
proceedings properly instituted in said Court by Peti¬ 
tioner. 

On or about January 28, 194S petitioner filed a petition 
with the Tax Court of the United States for rede- 
253 termination of a unilateral order of the War Con¬ 
tracts Price Adjustment Board that for the fiscal 
year ending December 31, 1945, petitioner realized exces- 
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sive profits in the amount of $10,000.00. The authority 
by which petitioner filed said petition and by which the 
Tax Court of the United States has jurisdiction thereof 
is Section 403 (e)(1) of the Renegotiation Act of 1943. 

In accordance with provision of law and rules of said 
Court, the petition named the War Contracts Price Ad¬ 
justment Board as respondent. A hearing on the merits 
was had with petitioner appearing in proper person as 
the attorney for petitioner after filing his appearance 
had withdrawn from the case. Subsequently, Congress, 
in the Renegotiation Act of 1951, abolished the War Con¬ 
tracts Price Adjustment Board, and provided that no 
action to which it was a party should abate, and that by 
supplemental petition any Court might allow such action 
to be maintained against the United States. The time 
for filing such supplemental petition expired, under sub¬ 
sequent legislation, on May 22, 1953. The petitioner did 
not file a supplemental petition prior to said date. 

On August 13, 1953, the respondent, or the United 
States of America, filed a Motion to Dismiss the proceed¬ 
ing in the Tax Court of the United States for lack of 
jurisdiction because no supplemental petition had been 
filed substituting the United States for the War Contracts 
Price Adjustment Board as a party therein. 

On November 27, 1953, the Tax Court of the United 
States granted respondent’s, or the United States of 
America’s Motion and entered its decision dismissing said 
proceedings for lack of jurisdiction. 

254 m 

The petitioner assigns as error the following acts of 
the Tax Court of the United States: 

1. The Tax Court erred in granting respondent’s,: or 
the United States of America’s, Motion to Dismiss said 
proceedings on the ground that it lacked jurisdiction 

thereof. 
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2. The Tax Court erred in determining that under the 
provisions of Section 201 (h) of the Renegotiation Act of 
1951, as amended, petitioner was required to file a sup¬ 
plemental petition making the United States a party to 
said proceedings in order to preserve the jurisdiction of 
the Tax Court therein. 

3. The Tax Court erred in that its decision is con¬ 
trary to law. 

/s/ Lawrence J. Simmons 
Lawrence J. Simmons 
/s/ Thomas B. Scott 
Thomas B. Scott 

• • • • 


1 DOCKET NO. 406-R 

C. H. TRACE, Petitioner, 


v. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent. 

APPEARANCES: 

(Withdrawn) 

For Petitioner: (Clinton M. Hester, Esq.,) 
(Withdrawn) 

(Gilbert Weiss, Esq.,) 

(Withdrawn) 

(Norman M. Littell, Esq.,) 

(Withdrawn) 

(Leland L. Yost, Esq.,) 

(Withdrawn) 

(Charles J. Alexander, Esq.,) 
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1946 
Feb. 

Feb. 

Feb. 

Mar. 

Mar. 

1947 
Apr. 


Apr. 

1948 

Jan. 

Jan. 


Jan. 

Mar. 


May 


Lawrence J. Simmons, Esq. 

Thomas B. Scott, Esq. 

For War Contracts Price Adjustment Board: 

Harland F. Leathers, Esq. 

Docket Entries 


11—Petition received and filed. Petitioner notified. 
Fee Paid. 

11—Request for hearing at Washington, D. C. filed 
by petitioner. 2/14/46 Granted. 

13—Copy of petition served on respondent. 

21—Answer filed by respondent 
26—Copy of answer served on petitioner, Washing¬ 
ton, D. C. 


2—Motion for leave to withdraw as counsel Gilbert 
Weiss and Clinton M. Hester filed 4/2/47 
Granted. 

2—Entry of appearance of Norman M. Littell and 
Leland L. Yost as counsel filed. 

28—Motion for leave to withdraw Leland L. Yost as 
counsel filed. 1/29/48 Granted. 

28—Motion for leave to file amended petition, 
amended petition lodged, filed by petitioner. 
1/29/48 Granted. 

30—Copy of amended petition served on respondent. 

15—Motion for extension of time to 5/14/48 to 
move and to 5/29/48 to answer the amended 
petition filed by respondent. 3/15/48 Granted. 

7—Answer to amended petition filed by respondent. 
5/10/48 Copy served. 
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1949 

Sept. 16—Hearing set November 28, 1949, Washington, 
D. C. 

Oct. 31—Motion for continuance to January, 1950 filed 
by petitioner. 11/1/49 Granted. 

1951 

Mar. 30—Hearing set June 11, 1951, Washington, D. C. 

Apr. 25—Motion for continuance pending settlement filed 
by petitioner. 4/26/51 Granted. 

1952 

Feb. 21—Hearing set May 19, 1952, Washington, D. C. 

Mar. 21—Motion for continuance to a fall calendar filed 
by petitioner. 3/24/52 Granted. 

2 

1952 

Jul. 31—Hearing set September 22, 1952, Washington, 
D. C. 

Sept 3—Motion for continuance for the month of No¬ 
vember, 1952 or thereafter, filed by petitioner. 

Sept. 4—Hearing set September 10, 1952, Washington, 
D. C., on petitioner’s motion. 

Sept. 10—Hearing had before Judge Kern, on petitioner’s 
motion for continuance, continued to 10/27/52. 

Sept. 10—Order of continuance to 10/27/52, on merits, 
entered. 

Sept. 12—Hearing set October 27/52, Washington, D. C. 

Sept. 18—Transcript of hearing 9/10/52 filed. 

Sept. 22—Entry of appearance of Charles. J. Alexander 
as counsel filed. 

Oct. 15—Motion for continuance from 10/27/52 D. C. 

calendar to 2/2/53 calendar, filed by petitioner. 
Granted. 

Dec. 18—Hearing set February 2,1953, Washington, D. C. 
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1953 

Jan. 19—Motion for continuance filed by petitioner. 
1/22/53 Granted to April 13, 1953. 

Jan. 26—Motion of withdrawal of Norman M. Littell and 
Charles J. Alexander as counsel filed. 1/26/53 
Granted. 

Feb. 19—Hearing set 4/13/53 at Washington, D. C. 

Mar. 20—Motion for a continuance filed by petitioner. 

Mar. 24—Hearing set 4/1/53 at Washington, D. C., on 
petitioner’s motion. 

Apr. 1—Hearing had before Judge Kern, on petitioner’s 
motion to continue. Granted. 

Apr. 1—Order, that petitioner’s motion is granted, the 
proceeding is stricken from the Washington, 
D. C. 4/13/53 calendar and is continued to the 
4/27/53 Washington, D. C. calendar for hear¬ 
ing on the merits, entered. 

Apr. 27—Hearing had before Judge Hill, on merits, on 
respondent’s motion to consolidate with dkts. 
547-R and 748-R, granted, and on motion to 
dismiss, denied. Stipulation of facts and ex¬ 
hibits 1-A thru 4-D filed at hearing. Petition¬ 
er’s brief due 6/11/53. Respondent’s brief due 
7/13/53. Petitioner’s reply brief due 7/28/53. 

May 21—Transcript of hearing 4/27/53 filed. 

Jun. 8—Motion for extension to July 12, 1953 to file 

brief filed by petitioner. 6/9/53 Granted to 
July 3, 1953. 

Jun. 29—Brief filed by petitioner. Copy served 7/3/53. 

Jul. 27—Motion for extension to August 17, 1953 to file 
brief filed by respondent. 7/28/53 Granted. 

Aug. 13—Motion to dismiss with attached memorandum 
in support filed by respondent. 

Aug. 13—Motion for extension of time of 15 days to file 
brief, filed by respondent. 8/18/53 Granted. 
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Aug. 24—Hearing set 9/30/53 at Washington, D C., on 
respondent’s motion of 8/13/53. 

Sept. 21—Motion to substitute U. S. of America as party- 
respondent filed by petitioner. 

Sept. 21—Motion for a continuance from the 9/30/53 D. 

C. calendar filed by petitioner. 9/22/53 denied. 

Sept. 22—Hearing set 9/30/53 at Washington, D. C., on 
petitioner’s motion of 9/21/53. 

Sept. 30—Hearing had before Judge Hill, on respondent's 
motion to dismiss case for lack of jurisdiction 
and petitioner’s motion to substitute parties. 
Ordered C.A.V. 

Oct. 7—Transcript of hearing 9/30/53 filed. 

Nov. 27—Opinion rendered, Hill, Judge. An order will 
be entered granting respondent’s motion to dis¬ 
miss for lack of jurisdiction and denying peti¬ 
tioner’s motion for substitution of U. S. as re¬ 
spondent. Copy served 11/27/53. 

Nov. 27—Decision entered, Hill, Judge, Div. 2. 

1954 

Jan. 20—Order, that the identification of the respondent 
in the caption of the decision entered 11/27/53 
is amended to read “War Contracts Price Ad¬ 
justment Board”, entered. 

Jan. 26—Entry of appearance of Lawrence J. Simmons 
as counsel filed. 

Jan. 26—Petition for review by TJ. S. Court of Appeals, 
District of Columbia, with assignments of error 
filed by petitioner. 

Jan. 26—Proof of service filed. 

Feb. 9—Entry of appearance of Thomas B. Scott as 
counsel filed. 

Feb. 26—Designation on contents of record with proof of 
service thereon filed by petitioner. 

Mar. 4—Order extending time to April 26,1954 for filing 
the record and docketing the appeal, entered. 
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4 DOCKET NO. 547-K 

I 

C. H. TRACE, Petitioner, 
v. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent. 

APPEARANCES: 

(Withdrawn) 

For Petitioner: (Gilbert Weiss, Esq.,) 

(W. E. Koken, Esq.,) 

| 

(Norman M. Littell, Esq.,) 

(Leland L. Yost, Esq.,) 

(Charles J. Alexander, Esq.,) 

Lawrence J. Simmons, Esq. 

Thomas B. Scott, Esq. 

For War Contracts Price Adjustment Board: 
Harland F. Leathers, Esq. 

Docket Entries 

1946 

Jul. 17—Petition received and filed. Petitioner notified. 
Fee paid. 

Jul. 17—Request for hearing at Washington, D. C. filed 
by petitioner. 7/19/46. Granted. 

Jul. 19—Copy of petition served on respondent. 

Aug. 28—Motion for extension of time to November 1/46 
to move and to November 16/46 to answer filed 
by respondent. 8/28/46 Granted. 

Oct. 3—Answer filed by respondent. 

Oct. 16—Copy of answer served on petitioner. 
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1947 

Apr. 2—Motion for leave to withdraw as counsel Gil¬ 
bert Weiss and W. E. Koken filed. 4/2/47 
Granted. 

Apr. 2—Entry of appearance of Norman M. Littell and 
Leland L. Yost as counsel filed. 

1948 

Jan. 28—Motion for leave to withdraw Leland L. Yost as 
counsel filed. 1/29/48 Granted. 

Jan. 28—Motion for leave to file amended petition, 
amended petition lodged, filed by petitioner. 
1/29/48 Granted. 

Jan. 30—Copy of amended petition served on respondent. 

Mar. 15—Motion for extension of time to 5/14/48 to 
move and to 5/29/48 to answer the amended 
petition filed by respondent. 3/15/48 Granted. 

May 7—Answer to amended petition filed by respondent. 
5/10/48 Copy served. 

1949 

Sept. 16—Hearing set November 28, 1949, Washington, 
D. C. 

Oct. 31—Motion for continuance to January, 1950 filed 
by petitioner. 11/1/49 Granted. 

1951 

Mar. 30—Hearing set June 11, 1951, Washington, D. C. 

Apr. 25—Motion for continuance pending settlement filed 
by petitioner. 4/26/51 Granted. 

1952 

Feb. 21—Hearing set May 19, 1952, Washington, D. C. 

Mar. 21—Motion for continuance to a fall calendar filed 
by petitioner. 3/24/52 Granted. 


5 
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1952 

Jul. 31—Hearing set September 22, 1952, Washington, 
D. C. 

Sept. 3—Motion for continuance for the month of No¬ 
vember, 1952 or thereafter, filed by petitioner. 

Sept. 4—Hearing set September 10, 1952, Washington, 
D. C., on petitioner’s motion. 

Sept. 10—Hearing had before Judge Kern, on petitioner’s 
motion for continuance, continued to 10/27/52. 

Sept. 10—Order of continuance to 10/27/52, on merits, 
entered. 

Sept. 12—Hearing set October 27/52, Washington, D. C. 

Sept. 18—Transcript of hearing 9/10/52 filed. 

Sept. 22—Entry of appearance of Charles J. Alexander 
as counsel filed. j 

Oct. 15—Motion for continuance from 10/27/52 D. C. 

calendar to 2/2/53 calendar, filed by petitioner. 
Granted. 

Dec. 18—Hearing set February 2,1953, Washington, D. C. 

1953 

Jan. 19—Motion for continuance filed by petitioner. 
1/22/53 Granted to April 13, 1953. 

Jan. 26—Motion of withdrawal of Norman M. Littell and 
Charles J. Alexander as counsel filed. 1/26/53 
Granted. 

Feb. 19—Hearing set 4/13/53 at Washington, D. C. 

Mar. 20—Motion for a continuance filed by petitioner. 

Mar. 24—Hearing set 4/1/53 at Washington, D. C., on 
petitioner’s motion. 

Apr. 1—Hearing had before Judge Kern, on petitioner’s 

motion to continue. Granted. 

Apr. 1—Order, that petitioner’s motion is granted, the 
proceeding is stricken from the Washington, 
D. C. 4/13/53 calendar and is continued to the 
4/27/53 Washington, D. C. calendar for hear¬ 
ing on the merits, entered. 
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Apr. 27—Hearing had before Judge Hill, on merits, on 
respondent’s motion to consolidate with dkts. 
406-R and 748-R, granted, and on motion to 
dismiss, denied Stipulation of facts and ex¬ 
hibits 1-A thru 4-D filed at hearing. Petition¬ 
er’s brief due 6/11/53. Respondent’s brief due 
7/13/53. Petitioner’s reply brief due 7/28/53. 

May 21—Transcript of hearing 4/27/53 filed 

Jun. 8—Motion for extension to July 12, 1953 to file 
brief filed by petitioner. 6/9/53 Granted to 
July 3, 1953. 

Jun. 29—Brief filed by petitioner. Copy served 7/3/53. 

Jul. 27—Motion for extension to August 17, 1953 to file 
brief filed by respondent. 7/28/53 Granted. 

Aug. 13—Motion to dismiss with attached memorandum 
in support filed by respondent. 

Aug. 13—Motion for extension of time of 15 days to file 
brief, filed by respondent. 8/18/53 Granted. 

Aug. 24—Hearing set 9/30/53 at Washington, D. C., on 
respondent’s motion of 8/13/53. 

Sept. 21—Motion to substitute U. S. of America as party 
respondent filed by petitioner. 

Sept. 21—Motion for a continuance from the 9/30/53 D. 

C. calendar filed by petitioner. 9/22/53 Denied 

Sept. 22—Hearing set 9/30/53 at Washington, D. C., on 
petitioner’s motion of 9/21/53. 

6 

1953 

Sept. 30—Hearing had before Judge Hill, on respondent’s 
motion to dismiss case for lack of jurisdiction 
and petitioner’s motion to substitute parties. 
Ordered C.A.V. 

Oct. 7—Transcript of hearing 9/30/53 filed. 

Nov. 27—Opinion rendered, Hill, Judge. An order will 
be entered granting respondent’s motion to 
dismiss for lack of jurisdiction and denying 
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petitioner’s motion for substitution of U. S. as 
respondent. Copy served 11/27/53. 

Nov. 27—Decision entered, Hill, Judge, Div. 2. 

1954 

Jan. 20—Order, that the identification of the respondent 
in the caption of the decision entered 11/27/53 
is amended to read “War Contracts Price Ad¬ 
justment Board, entered. 

Jan. 26—Entry of appearance of Lawrence J. Simmons 
as counsel filed. 

Jan. 26—Petition for review by U. S. Court of Appeals, 
District of Columbia, with assignments of error 
filed by petitioner. 

Jan. 26—Proof of service filed. 

Feb. 9—Entry of appearance of Thomas B. Scott as 
counsel filed. 

Feb. 26—Designation of contents of record with proof of 
service thereon filed by petitioner. ; 

Mar. 4—Order extending time to April 26, 1954 for fil¬ 
ing the record and docketing the appeal, en¬ 
tered. 


7 DOCKET NO. 748-R 

C. H. TRACE, Petitioner, 

v. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent. 

APPEARANCES: 

(Withdrawn) 

i 

For Petitioners: (Norman M. Littell, Esq.,) 
(Charles J. Alexander, Esq.,) 

_ i 

Lawrence J. Simmons, Esq. 

Thomas B. Scott, Esq. 
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For War Contracts Price Adjustment Board: 
Harland F. Leathers, Esq. 

Docket Entries 


1948 

Jan. 28—Petition received and filed. Petitioner notified. 
Fee paid. 

Jan. 29—Copy of petition served on respondent. 

Mar. 15—Motion for extension of time to 5/13/48 to 
move and to 5/28/48 to answer filed by re¬ 
spondent. 3/15/48 Granted. 

May 7—Answer filed by respondent. 

May 10—Copy of answer served on petitioner. 

1949 

Sept. 16—Hearing set November 28, 1949, Washington, 
D. C. 

Oct. 31—Motion for continuance to January, 1950 filed 
by petitioner. 11/1/49 Granted. 

1951 

Mar. 30—Hearing set June 11, 1951, Washington, D. C. 

Apr. 25—Motion for continuance pending settlement filed 
by petitioner. 4/26/51 Granted. 

1952 

Feb. 21—Hearing set May 19, 1952, Washington, D. C. 

Mar. 21—Motion for continuance to a fall calendar filed 
by petitioner. 3/24/52 Granted. 

Jul. 31—Hearing set September 22, 1952, Washington, 
D. C. 

Sept. 3—Motion for continuance for the month of No¬ 
vember, 1952 or thereafter, filed by petitioner. 
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Sept. 4—Hearing set September 10, 1952, Washington, 
D. C., on petitioner’s motion. 

Sept. 10—Hearing had before Judge Kern, on petitioner’s 
motion for continuance, continued to 10/27/52. 

Sept. 10—Order of continuance to 10/27/52, on merits, 
entered. 

Sept. 12—Hearing set October 27/52, Washington, D. C. 

Sept. 18—Transcript of hearing 9/10/52 filed. 

Sept. 22—Entry of appearance of Charles J. Alexander 
as counsel filed. 

Oct. 15—Motion for continuance from 10/27/52 D. C. 

calendar to 2/2/53 calendar filed by petitioner. 
Granted. 

Dee. 18—Hearing set February 2,1953, Washington, D. C. 

1953 

Jan. 19—Motion for continuance filed by petitioner. 
1/22/53 Granted to April 13, 1953. 

Jan. 26—Motion of withdrawal of Norman M. Littell 
and Charles J. Alexander as counsel filed. 
1/26/53 Granted. 

Feb. 19—Hearing set 4/13/53 at Washington, D. C. 

8 

Mar. 20—Motion for continuance filed by petitioner. 

Mar. 24—Hearing set 4/1/53 at Washington, D. C., on pe- 
tioner’s motion. 

Apr. 1—Hearing had before Judge Kern, on petitioner’s 

motion to continue. Granted. 

Apr. 1—Order, that petitioner’s motion is granted, the 

proceeding is stricken from the Washington, D. 
C. 4/13/53 calendar and is continued to the 
4/27/53 Washington, D. C. calendar for hear¬ 
ing on the merits, entered. 

Apr. 27—Hearing had before Judge Hill, on merits, on 
respondent’s motion to consolidate with dkts. 
406-R and 547-R, granted, and on motion to dis- 
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miss, denied. Stipulation of facts and exhibits 
1-A thru 4-D tiled at hearing. Petitioner’s brief 
due 6/11/53. Respondent’s brief due 7/13/53. 
Petitioner’s reply brief due 7/28/53. 

May 21—Transcript of hearing 4/27/53 filed. 

Jun. 8—Motion for extension to July 12, 1953 to file 
brief filed by petitioner. 6/9/53 Granted to 
July 3, 1953. 

Jun. 29—Brief filed by petitioner. Copy served 7/3/53. 

Jul. 27—Motion for extension to August 17, 1953 to file 
brief filed by respondent. 7/28/53 Granted. 

Aug. 13—Motion to dismiss with attached memorandum 
in support filed by respondent. 

Aug. 13—Motion for extension of time of 15 days to file 
brief, filed by respondent. 8/18/53 Granted. 

Aug. 24—Hearing set 9/30/53 at Washington, D. C., on 
respondent’s motion of 8/13/53. 

Sept. 21—Motion to substitute U. S. of America as party 
respondent filed by petitioner. 

Sept. 21—Motion for a continuance from the 9/30/53 D. 

C. calendar filed by petitioner. 9/22/53 Denied. 

Sept. 22—Hearing set 9/30/53 at Washington, D. C., on 
petitioner’s motion of 9/21/53. 

Sept. 30—Hearing had before Judge Hill, on respondent’s 
motion to dismiss case for lack of jurisdiction 
and petitioner’s motion to substitute parties. 
Ordered C.A.V. 

Oct. 7—Transcript of hearing 9/30/53 filed. 

Nov. 27—Opinion rendered, Hill, Judge. An order will 
be entered granting respondent’s motion to 
dismiss for lack of jurisdiction and denying 
petitioner’s motion for substitution of U. S. as 
respondent. Copy served 11/27/53. 

Nov. 27—Decision entered. Hill, Judge, Div. 2. 
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1954 

Jan. 20—Order, that the identification of the respondent 
in the caption of the decision entered 11/7/53 
is amended to read “War Contracts Price Ad¬ 
justment Board,” entered. 

Jan. 26—Entry of appearance of Lawrence J. Simmons 
as counsel filed. 

Jan. 26—Petition for review by U. S. Court of Appeals, 
District of Columbia, with assignments of error 
filed by petitioner. 

Jan. 26—Proof of service filed. 

Feb. 9—Entry of appearance of Thomas B. Scott as 
counsel filed. 

Feb. 26—Designation of contents of record with proof of 
service thereon filed by petitioner. 

Mar. 4—Order extending time to April 26, 1954 for fil¬ 
ing the record and docketing the appeal, en¬ 
tered. 

9 The Tax Court of the United States 

Filed Feb. 11, 1946 

j 

THE TAX COURT OF THE UNITED STATES 
C. H. TRACE Petitioner 

I 

v. 

! 

WAR CONTRACTS PRICE ADJUSTMENT BOARD 

Respondent 

Docket No. 406-R 
Petition 

The above named petitioner hereby petitions for a re¬ 
determination of the excessive profits set forth by the 
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Services and Sales Renegotiation Section, Navy Depart¬ 
ment, in its order, under delegated authority from the 
respondent, determining excessive profits dated Septem¬ 
ber 18, 1945, which was deemed to be the determination of 
the War Contracts Price Adjustment Board on Novem¬ 
ber 19, 1945, and as a basis of his proceeding alleges as 
follows: 

1. The petitioner is an individual and having his prin¬ 
cipal place of business at 815 Stephenson Building, De¬ 
troit, Michigan. 

2. The order determining excessive profits (copy of 
which is attached and marked exhibit “A”) deemed 

10 to be the determination of the respondent on No¬ 
vember 19, 1945, (copy of notice of which is at¬ 
tached and marked exhibit “B”) was mailed to the peti¬ 
tioner on November 19, 1945. 

3. The amount of excessive profits determined by the 
Services and Sales Renegotiation Section, Navy Depart¬ 
ment, under delegated authority from the respondent, is 
$65,000 and is for the petitioner’s fiscal year ended De¬ 
cember 31, 1943. All of the said amount is in controversy. 

4. The determination of excessive profits as set forth 
in the said order determining excessive profits is based 
upon the following errors: 

(a) . The determination is contrary to and in excess of 
the authority conferred by law upon the respondent, and 
is therefore made without statutory authority or recogni¬ 
tion and is of no legal force or effect. 

(b) . The respondent erred in regarding the petitioner 
as the sole proprietor of a joint venture, in regarding the 
income and profits thereof as the income and profits of 
the petitioner, and in renegotiating the same as such. 

(c) . The respondent erred in failing to allow petitioner 
as a deduction from income for the period involved, as 
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authorized by law, expenses in the amount of $67,000 in¬ 
curred by the petitioner for personal services rendered 
in the conduct of his trade or business. 

11 5. The facts upon which the petitioner relies 
as the basis of his appeal are as follows: 

(a) . During the fiscal year ended December 31, 1943, 
and for many years prior thereto, the petitioner was 
a member of a joint venture engaged in the trade or 
business of manufacturers, representative for, among 
others, the National Grinding Wheel Sales Company, De¬ 
troit, Michigan, and the Lehman Machine Company, St. 
Louis, Mo. The amount received by or accrued to the 
petitioner during the period involved, as determined by 
the respondent, was $184,835; the costs paid or incurred 
with respect thereto, as determined by the respondent, 
were $69,000; and the profits derived therefrom, as de¬ 
termined by the respondent, were $115,835. 

The petitioner asserts that if he is regarded by the 
Court as an individual with sole proprietorship and as 
such also subject to the provisions of the Renegotiation 
Act, the amount received by or accrued to him during 
the period involved was $184,835; the costs paid or in¬ 
curred with respect thereto totaled $136,000; and the 
profits derived therefrom totaled $48,835. The peti¬ 
tioner asserts further that if he is regarded by the Court 
as a member of a joint venture his share of the profits 
therefrom totaled $48,835. 

12 The petitioner is not required by the Renego¬ 
tiation Act to renegotiate to eliminate excessive 

profits realized, if any, for the said fiscal year, for the 
reason that petitioner did not perform any subcontract 
within the meaning of and as expressly defined by Sec¬ 
tion 403(a)(5) of the Renegotiation Act. 

(b) . The petitioner is a member of a joint venture, 
trading as captioned above, composed of four members 
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and the income and profits thereof were not income and 
profits to the petitioner as the sole proprietor thereof 
and therefore are not renegotiate as such. 

(c). If the petitioner is regarded by the Court as an 
individual with sole proprietorship, the expenses in the 
amount of $67,000 were incurred by the petitioner during 
the period involved and paid to two of petitioner’s asso¬ 
ciates, Messrs. K. B. Trace and C. J. Trace in the sums 
of $47,000 ($17,000 of which was disallowed by respond¬ 
ent) and $50,000 (all of which was disallowed by re¬ 
spondent), respectively, for personal services rendered, 
were reasonable and were ordinary and necessary ex¬ 
penses of the conduct of the petitioner’s business, and 
were therefore deductible as authorized by law. 

WHEREFORE, the petitioner prays that this court 
may hear the proceeding and determine that the 
13 petitioner is not required by law to renegotiate to 
eliminate excessive profits realized, if any; that 
the petitioner is entitled to a deduction from income for 
the period involved of expenses in the amount of $67,000; 
that the petitioner did not have excessive profits during 
the period involved; and that the court may grant such 
other and further relief as the nature of the case may 
warrant. 

/s/ Clinton M. Hester 
Clinton M. Hester 

• • • * 

19 Filed Mar 21 1946 

Answer 

Comes now respondent and in answer to the petition 
herein admits, denies and alleges as follows: 

1. Respondent admits the allegations in Paragraph 1 
of the petition. 
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2. Respondent admits the allegations in Paragraph 2 
of the petition. 

3. Respondent admits the allegations in Paragraph 3 
of the petition except it denies that the amount in contro¬ 
versy is limited to $65,000.00. 

4. Respondent denies that it committed error as alleged 
in Paragraph 4 of the petition or in any subparagraph 
thereunder or in any manner whatsoever. 

5(a). For lack of information and belief respondent de¬ 
nies the allegations in Paragraph 5(a) of the petition ex¬ 
cept it admits that upon the basis of information fur¬ 
nished by petitioner prior to its determination and ac¬ 
cepted by it as true for purposes of renegotiation 
20 respondent found petitioner’s excessive profits to 
be $65,000 for the fiscal year ending December 31, 
1943; and denies so much of said Paragraph 5(a) as al¬ 
leges in substance that petitioner is not subject to the 
Renegotiation Act; and upon information and belief de¬ 
nies that petitioner was a member of a joint venture dur¬ 
ing the fiscal year ended December 31, 1943. 

5(b). On information and belief respondent denies the 
allegations of Paragraph 5(b) of the petition. 

i 

5(c). Respondent on information and belief denies the 
allegations of Paragraph 5(c) of the petition. 

Respondent denies generally and specifically each and 
every allegation contained in the petition not hereinabove 
admitted, qualified or denied. 

WHEREFORE, respondent prays the Court to deter¬ 
mine that petitioner’s excessive profit for the fiscal year 
ended December 31, 1943 was not less than the amount 
determined by respondent, namely $65,000.00. 
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Respectfully submitted, 

/s/ John F. Sonnett 

JOHN F. SONNETT 
Assistant Attorney General 

• • • • 

21 Filed Jan. 29 1948 

• Amended Petition 

The above named petitioner hereby petitions for a re¬ 
determination of the excessive profits set forth by the 
Services and Sales Renegotiation Section, Navy Depart¬ 
ment, in its order, under delegated authority from the re¬ 
spondent, determining excessive profits dated September 
IS, 1945, which was deemed to be the determination of 
the War Contracts Price Adjustment Board on November 
19, 1945, and as a basis of his proceeding alleges as fol¬ 
lows : 

1. The petitioner is an individual having his principal 
place of business at 815 Stephenson Building, Detroit, 
Michigan. 

2. The order determining excessive profits (copy of 
which is attached to the original petition herein and 
marked Exhibit “A”) deemed to be the determination of 
the respondent on November 19, 1945, (copy of notice of 
which is attached to the original petition herein and 
marked Exhibit “B”) was mailed to the petitioner on 
November 19, 1945. 

3. The amount of excessive profits determined by the 
Services and Sales Renegotiation Section, Navy De- 

22 partment, under delegated authority from the re¬ 
spondent, is $65,000 and is for the petitioners fiscal 
year ended December 31, 1943. All of the said amount is 
in controversy. 
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4. The determination of excessive profits as set forth 
in the said order is based upon the following errors: 

(a) The determination is contrary to and in excess of 
any authority validly conferred upon the respondent, and 
is made without valid statutory authority and is without 
legal force or effect. 

(b) The respondent erred in regarding the petitioner as 
the sole proprietor of a business of which he was only a 
co-owner, in regarding the income and profit thereof as 
the income and profits of petitioner, and in renegotiating 
same as such. 

(c) The respondent erred in not finding the petitioner 
to be merely a co-owner of the business and in not al¬ 
lowing, in its computation, a reasonable compensation in 
lieu of salary for the petitioner for his services to the 
business during the year 1943 in the amount of $12,000. 

(d) In the alternative, the respondent erred in failing 
to allow as a deduction from income, for the period in¬ 
volved, expenses in the amount of $67,000 incurred and 
paid by the petitioner for personal services rendered by 
C. J. Trace and K. B. Trace in the conduct of the afore¬ 
said business. 

(e) The respondent erred in failing to consider that the 
war work of petitioner, C. J. Trace and their commission 

agents, George F. Boos and K. B. Trace, resulted 
23 in supplying the government with great quantities 
of surplus property which could be, and in fact 
has been, dumped on the market so as to severely inter¬ 
fere with and reduce the post-war normal market demands 
for the products dealt in by the said business of C. H. 
Trace and C. J. Trace, and particularly the products of 
Lehmann Machine Company. 

(f) The respondent erred in attempting to assess in¬ 
terest upon the net amount found to constitute excessive 
profits for the period involved. 
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5. The facts upon which the petitioner relies as the 
basis of his appeal are as follows: 

(a) During the fiscal year ended December 31, 1945, 
and for many years prior thereto, the petitioner was en¬ 
gaged in the trade or business of manufacturers’ repre¬ 
sentative for, among others, the National Grinding Wheel 
Sales Company, Detroit, Michigan, and the Lehmann Ma¬ 
chine Company, St. Louis, Missouri. 

The respondent has determined that, before recovery, 
the renegotiate amount received by or accrued to the 
petitioner during the period involved was $184,835; that 
the costs paid or incurred with respect thereto were $69,- 
000; and that the profits derived therefrom were $115,- 
835. And the respondent has determined that $65,000 
of the said profits represent excessive profits. 

The petitioner asserts that if he is regarded by the 
court as an individual with sole proprietorship and as 
such also subject to the provisions of the Renegotiation 
Act, the amount received by him during the period in¬ 
volved was $184,835; the costs paid or incurred with 
respect thereto were $136,000 and that, therefore, 
24 the amount of the profits properly subject to re¬ 
negotiation were $48,835. 

The petitioner is not required by the Renegotiation Act 
to renegotiate to eliminate excessive profits realized, if 
any, for the said fiscal year, the reason being that the 
petitioner did not perform any subcontract in the mean¬ 
ing of and as expressly defined by the Renegotiation Act. 

(b) If the petitioner is regarded by the court as an 
individual with sole proprietorship, expenses in the 
amount of $97,000 were incurred by the petitioner during 
the period involved and paid to K. B. Trace and C. J. 
Trace in the respective sums of $47,000 per annum ($17,- 
000 of which was disallowed by respondent) and $50,000 
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per annum (all of which was disallowed by respondent) 
for personal services rendered which were reasonable, 
ordinary and necessary expenses in the conduct of the 
aforesaid business, and were therefore deductible as au¬ 
thorized by law. 

(c) The petitioner and C. J. Trace are, and for many 
years have been, co-owners of the business trading as C. 
H. Trace and the income and profits thereof were not 
income and profits to the petitioner as the sole proprietor 
thereof and are, therefore, not renegotiable as such. 

(d) The amounts paid to petitioner for the period in¬ 
volved by Lehmann Machine Company and National 
Grinding Wheel Sales Company have either been allowed 
or not challenged by respondent and its agents in pro¬ 
ceedings for renegotiation of Lehmann Machine Company 

and National Grinding Wheel Sales Company. 

25 WHEREFORE, the petitioner prays that this 
court may hear the proceeding and determine that 
the petitioner is not legally subject to renegotiation to 
eliminate excessive profits realized, if any; that the peti¬ 
tioner is entitled to deduction from income for the period 
involved of reasonable expenses in the amount of $136,- 
000, plus $12,000, representing a reasonable allowance in 
lieu of salary to petitioner for personal services rendered 
the business; that the petitioner did not have any exces¬ 
sive profits during the period involved; and that the 
court may grant such other and further relief as the na¬ 
ture of the case may warrant. 

/s/ Norman M. Littell 
Norman M. Littell 

* • • • 
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27 Filed May 7 1948 

Answer To Amended Petition 

Comes now the respondent by its attorney and for an¬ 
swer to the amended petition filed herein, admits, denies, 
and alleges as follows: 

1. Respondent admits the allegations contained in 

paragraph 1 of the amended petition. 

2. Respondent admits the allegations contained in 

paragraph 2 of the amended petition. 

3. Respondent admits the allegations contained in 

paragraph 3 of the amended petition, except it denies that 

the amount in controversy is limited to $65,000 or any 
lesser amount. 

4. Respondent denies that it committed error as al¬ 
leged in paragraph 4 of the amended petition or any sub- 
paragraph thereunder or in any other manner whatsoever. 

5. (a) For lack of information and belief, respondent 
denies the allegations contained in paragraph 5 (a) of 
the amended petition except it admits that during the 
fiscal period here involved, and for many years prior 
thereto, petitioner was engaged in trade or business as 

a manufacturer’s representative, and admits that 

28 during the period here involved, petitioner had re- 
negotiable sales of at least $184,835 and on infor¬ 
mation and belief denies that the profits derived there¬ 
from were less than $115,835, and for lack of information 
and belief, denies that the figures set forth above are the 
total of petitioner’s sales and profits subject to renego¬ 
tiation for the period here involved, and denies so much 
of said paragraph as alleges in substance that petitioner 
is not subject to renegotiation for the period here in¬ 
volved: and alleges on information and belief that during 
the period here involved petitioner had income and profits 
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subject to renegotiation and realized therefrom excessive 
profits of at least $65,000. 

5. (b) For lack of information and belief, respondent 
denies the allegations contained in paragraph 5 (b) of 
the amended petition. 

5. (c) For lack of information and belief, respondent 

denies the allegations contained in paragraph 5 (c) of the 
amended petition except that it denies so much of said 
paragraph as alleges in substance that petitioner is not 
subject to renegotiation for the period here involved. 

5. (d) Respondent alleges that the allegations con¬ 

tained in paragraph 5 (d) of the amended petition are 
immaterial and irrelevant statements not requiring an¬ 
swer; but to the extent that they may be deemed to be 
material allegations of fact, they are denied for lack of 
knowledge or information sufficient to form a belief. 
29 Respondent denies generally and specifically each 
and every material allegation of fact not hereto¬ 
fore admitted, qualified, or denied. 

WHEREFORE, respondent requests the Court to de¬ 
termine that during the fiscal year ended December 31, 
1943, petitioner realized excessive profits within the mean¬ 
ing of the Renegotiation Act in an amount not less than 
that determined by respondent, namely, $65,000. 

Respectfully submitted, 

/s/ H. G. Morison 
H. G. MORISON 
Assistant Attorney General 

• • • • 
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30 Filed July 17, 1946 

Petition 

The above-named petitioner hereby petitions for a re¬ 
determination of the excessive profits set forth by the 
Services and Sales Renegotiation Section, Navy Depart¬ 
ment, in its order, under delegated authority from tne 
respondent, determining excessive profits dated February 
21, 1946, which was deemed to be the determination of the 
War Contracts Price Adjustment Board on April 23, 
1946, and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual having his principal 
place of business at 815 Stephenson Building, Detroit, 
Michigan. 

2. The order determining excessive profits (copy of 
which is attached and marked Exhibit A) deemed to be 
the determination of the respondent on April 23, 1946 
(copy of notice of which is attached and marked Exhibit 
B) was mailed to the petitioner on April 23, 1946. The 
statement of the facts and reasons upon which the de¬ 
termination is based dated March 15, 1946, is attached 
and marked Exhibit C. 

3. The amount of excessive profits determined by the 
Services and Sales Renegotiation Section, Navy De- 

31 partment, under delegated authority from the re¬ 
spondent, is $10,000, and is for the petitioner’s fiscal 

year ended December 31, 1944. All of the said amount is 
in controversy. 

4. The determination of excessive profits as set forth 
in the said order is based upon the following errors: 

(a) The determination is contrary to and in excess of 
the authority conferred by law upon the respondent, and 
is therefore made without statutory authority or recogni¬ 
tion and is of no legal force or effect. 
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(b) The respondent erred in regarding the petitioner 
as the sole proprietor of a joint venture, in regarding the 
income and profits thereof as the income and profits of 
the petitioner, and in renegotiating the same as such. 

(c) In the alternative, the respondent erred in failing 
to allow petitioner as a deduction from income for the 
period involved, as authorized by law, expenses in the 
amount of $15,707 incurred by the petitioner for personal 
services rendered in the conduct of his trade or business. 

5. The facts upon which the petitioner relies as the 
basis of his appeal are as follows: 

(a) During the fiscal year ended December 31, 1944, 
and for many years prior thereto, the petitioner was en¬ 
gaged in the trade or business of manufacturers repre¬ 
sentative for, among others, the National Grinding Wheel 
Sales Company, Detroit, Michigan, and the Lehman Ma¬ 
chine Company, St. Louis, Missouri. 

The respondent has determined that, before recovery, 
the renegotiable amount received by or accrued to the 
petitioner during the period involved was $96,217; 
32 that the costs paid or incurred with respect thereto 
were $74,093; and that the profits derived there¬ 
from were $22,124. And the respondent has determined 
that $10,000 of the said profits represent excessive profits 
and that the adjusted renegotiable amounts are, respec¬ 
tively, $86,217, $58,386 (after the disallowance of $15,- 
707), and $27,831. 

The petitioner asserts that if he is regarded by the 
court as an individual with sole proprietorship and as 
such also subject to the provisions of the Renegotiation 
Act, the amount received by or accrued to him during 
the period involved was $96,217; the costs paid or in¬ 
curred with respect thereto totaled $74,093; and the profits 
derived therefrom totaled $22,124. The petitioner asserts 
further that if he is regarded by the court as a member 
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of a joint venture, his share of the profits therefrom 
totaled $22,124. 

The petitioner is not required by the Renegotiation Act 
to renegotiate to eliminate excessive profits realized, if 
any, for the said fiscal year, for the reason that petitioner 
did not perform any subcontract within the meaning of 
and as expressly defined by the Renegotiation Act. 

(b) The petitioner is a member of a joint venture, trad¬ 
ing as captioned above, composed of four members and 
the income and profits thereof were not income and 
profits to the petitioner as the sole proprietor thereof and 
therefore are not renegotiable as such. 

(c) If the petitioner is regarded by the court as an 
individual with sole proprietorship, expenses in the 
amount of $22,126 were incurred by the petitioner during 

the period involved and paid to one of petitioner’s 
33 associates, Mr. C. J. Trace (of which $15,707 was 
disallowed by the respondent), for personal serv¬ 
ices rendered, were reasonable and "were ordinary and 
necessary expenses of the conduct of the petitioner’s busi¬ 
ness, and were therefore deductible as authorized by law. 

WHEREFORE, the petitioner prays that this court 
may hear the proceeding and determine that the petitioner 
is not required by law to renegotiate to eliminate exces¬ 
sive profits realized, if any; that the petitioner is entitled 
to a deduction from income for the period involved of 
expenses in the amount of $15,707; that the petitioner 
did not have excessive profits during the period involved; 
and that the court may grant such other and further re¬ 
lief as the nature of the case may warrant. 

/s/ Gilbert Weiss 
Gilbert Weiss 
/s/ W. E. Koken 
W. E. Koken 
Attorneys for Petitioner 
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44 Filed Oct 3 1946 

Answer 

j 

Comes now respondent by its attorney and in answer 
to the petition filed herein admits, denies and alleges as 
follows: 

1. Respondent admits the allegations contained in 
paragraph 1 of the petition. 

2. Respondent admits the allegations contained in 
paragraph 2 of the petition. 

3. Respondent admits the allegations contained in para¬ 
graph 3 of the petition except it denies that the amount 
in controversy is limited to $10,000. 

4. Respondent denies that it committed error as alleged 
in paragraph 4 of the petition or in any subparagraph 
thereunder or in any other manner whatsoever. 

5. (a). For lack of information and belief respondent de¬ 
nies the allegations contained in paragraph 5(a) of the 

petition except it alleges that it determined peti- 

45 tioner’s excessive profits for the period here in¬ 
volved to be $10,000 upon the basis of statements 

and representations made by petitioner during the course 
of the renegotiation proceedings and alleges on informa¬ 
tion and belief that petitioner had sales and profits subject 
to renegotiation during the period here involved, and that 
petitioner realized from such sales excessive profits with¬ 
in the meaning of the Renegotiation Act of not less than 
$10,000, and on information and belief denies that peti¬ 
tioner was a member of a joint venture during the period 
involved herein and denies so much of said paragraph as 
alleges in substance that petitioner is not subject to re¬ 
negotiation for the period involved herein. 

5(b). On information and belief respondent denies the 
allegations contained in paragraph 5(b) of the petition. 
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5(c). On information and belief respondent denies the 
allegations contained in paragraph 5(c) of the petition. 

Respondent denies generally and specifically each and 
every allegation of the petition not hereinabove admitted, 
qualified or denied. 

WHEREFORE, respondent prays that the Court deter¬ 
mine petitioner’s excessive profits for the year ended De¬ 
cember 31, 1944 to be not less than the amount determined 
by respondent, namely, $10,000. 

Respectfully, 

/s/ John F. Sonnett 

JOHN F. SONNETT 
Assistant Attorney General 

• • • • 

46 Filed Jan. 29, 1948 

Amended Petition 

The above-named petitioner hereby petitions for a re- 
determination of the excessive profits set forth by the 
Services and Sales Renegotiation Section, Navy Depart¬ 
ment, in its order, under delegated authority from the 
respondent, determining excessive profits dated February 
21, 1946, which was deemed to be the determination of the 
War Contracts Price Adjustment Board on April 23, 
1946, and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual having his principal 
place of business at 815 Stephenson Building, Detroit, 
Michigan. 

2. The order determining excessive profits (copy of 
which is attached to the original petition herein and 
marked Exhibit A) deemed to be the determination of the 
respondent on April 23, 1946 (copy of notice of which is 
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attached to the original petition and marked Exhibit B) 
was mailed to the petitioner on April 23, 1946. The state¬ 
ment of the facts and reasons upon which the determina¬ 
tion is based dated March 15, 1946, is attached to the 
original petition and marked Exhibit C. 

47 3. The amount of excessive profits determined 
by the Services and Sales Renegotiation Section, 

Navy Department, under delegated authority from the 
respondent, is $10,000.00, and is for the petitioner’s fiscal 
year ended December 31, 1944. All of the said amount is 
in controversy. 

4. The determination of excessive profits as set forth 
in the said order is based upon the following errors: 

(a) The determination is contrary to and in excess of 
any authority validly conferred upon the respondent, and 
is made without valid statutory authority and is without 
legal force or effect. 

(b) The respondent erred in regarding the petitioner as 
the sole proprietor of a business of which he was only a 
co-owner, in regarding the income and profit thereof as 
the income and profits of petitioner, and in renegotiating 
same as such. 

(c) The respondent erred in not finding the petitioner 
to be merely a co-owner of the business and in not allow¬ 
ing, in its computation, a reasonable compensation in lieu 
of salary for the petitioner for his services to the business 
during the year 1944 in the amount of $12,000. 

(d) In the alternative, the respondent erred in failing 
to allow as a deduction from income, for the period in¬ 
volved, expenses in the amount of $15,707 incurred and paid 
by the petitioner for personal services rendered by C. J. 

Trace in the conduct of the aforesaid business. 

48 (e) The respondent erred in failing to consider 
that the war work of petitioner, C. J. Trace and 
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their commissioned agents, George F. Boos and K. B. 
Trace, resulted in supplying the government with great 
quantities of surplus property which could be, and in fact 
has been, dumped on the market so as to severely inter¬ 
fere with and reduce the post-war normal market de¬ 
mands for the products dealt in by the said business of 
C. H. Trace and C. J. Trace, and particularly the products 
of Lehmann Machine Company. 

(f) The respondent erred in attempting to assess in¬ 
terest upon the amount determined by it to constitute ex¬ 
cessive protfis for the period involved. 

5. The facts upon which the petitioner relies as the 
basis of his appeal are as follows: 

(a) During the fiscal year ended December 31, 1944, 
and for many years prior thereto, the petitioner was en¬ 
gaged in the trade or business of manufacturers’ repre¬ 
sentative for, among others, the National Grinding Wheel 
Sales Company, Detroit, Michigan, and the Lehmann Ma¬ 
chine Company, St. Louis, Missouri. 

The respondent has determined that, before recovery, 
the renegotiable amount received by or accrued to the 
petitioner during the period involved was $96,217; that the 
costs paid or incurred with respect thereto were $74,093; 
and that the profits derived therefrom were $22,124. And 
the respondent has determined that $10,000 of the said 
profits represent excessive profits and that the ad- 
49 justed renegotiable amounts are, respectively, $86,- 
217, $58,386 (after the disallowance of $15,707), 
and $27,831. 

The petitioner asserts that if he is regarded by the 
Court as an individual with sole proprietorship and as 
such also subject to the provisions of the Renegotiation 
Act, the amount received by him during the period in¬ 
volved was $96,217; the costs paid or incurred with re- 
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i 


spect thereto were $74,093, therefore, the amount of 
profits properly subject to renegotiation were $22,124, 
representing an allowance for salary of C. H. Trace. 

The petitioner is not required by the Renegotiation Act 
to renegotiate to eliminate excessive profits realized, if 
any, for the said fiscal year, for the reason that petitioner 
did not perform any subcontract within the meaning of 
and as expressly defined by the Renegotiation Act. 

(b) The petitioner and C. J. Trace are, and for many 
years have been, co-owners of the business trading as 
C. H. Trace and the income and profits thereof were not 
income and profits to the petitioner as the sole proprietor 
thereof and are, therefore, not renegotiate as such. ! 

(c) If the petitioner is regarded by the court as an 
individual with sole proprietorship, expenses in the 

i 

amount of $22,126 were incurred by the petitioner during 
the period involved and paid to one of the petitioner’s 
associates, Mr. C. J. Trace (of which $15,207 was 
50 disallowed by the respondent), for personal serv¬ 
ices rendered, were reasonable and were ordinary 
and necessary expenses of the conduct of the petitioner’s 
business, and were, therefore, deductible as authorized by 
law. 


(d) The amounts paid to petitioner for the period in¬ 
volved by Lehmann Machine Company and National 
Grinding Wheel Sales Company have either been allowed 
or not challenged by respondent and its agents in proceed¬ 
ings for renegotiation of Lehmann Machine Company and 
National Grinding Wheel Sales Company. 


WHEREFORE, the petitioner prays that this court 
may hear the proceedings and determine that the peti¬ 
tioner is not legally subject to renegotiation to eliminate 
excessive profits realized, if any; that the petitioner is 
entitled to deduction from income for the period involved 
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of reasonable expenses in the amount of $15,207, plus $12,- 
000, representing a reasonable allowance in lieu of salary 
to petitioner for personal services rendered the business; 
that the petitioner did not have any excessive profits dur¬ 
ing the period involved; and that the court may grant 
such other and further relief as the nature of the case may 
warrant. 


/s/ Norman M. Littell 
Norman M. Littell 
Attorney for Petitioner 

• • • • 

52 Filed May 7 1948 

Answer To Amended Petition 

Comes now the respondent by its attorney and for an¬ 
swer to the amended petition filed herein, admits, denies 
and alleges as follows: 

1. Respondent admits the allegations contained in par¬ 
agraph 1 of the amended petition. 

2. Respondent admits the allegations contained in para¬ 
graph 2 of the amended petition. 

3. Respondent admits the allegations contained in 
paragraph 3 of the amended petition, but denies that the 
amount in controversy is limited to $10,000 or any lesser 
amount. 

4. Respondent denies that it committed error as al¬ 
leged in paragraph 4 of the amended petition or any 
subparagraph thereunder or in any other manner what¬ 
soever. 

5. (a) For lack of information and belief, respondent 
denies the allegations contained in paragraph 5 (a) of 
the amended petition except that it admits that during 
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the fiscal period here involved, and for many years prior 
thereto, petitioner was engaged in trade or busi- 

53 ness as a manufacturer’s representative, and admits 
that during the period here involved, petitioner had 

renegotiable sales of at least $96,217 and denies that the 
profits derived therefrom were less than $37,831, and for 
lack of information and belief, denies that the figures set 
forth above are the total of petitioner’s sales and profits 
subject to renegotiation for the period here involved, and 
denies so much of said paragraph as alleges in substance 
that petitioner is not subject to renegotiation for the per¬ 
iod here involved; and alleges on information and belief 
that during the period here involved petitioner had in¬ 
come and profits subject to renegotiation and realized 
therefrom excessive profits of at least $10,000. 

5. (b) For lack of information and belief, respondent 

denies the allegations contained in paragraph 5 (b) of 
the amended petition except that it denies so much of 
said paragraph as alleges in substance that petitioner is 
not subject to renegotiation for the period here involved. 

5. (c) For lack of information and belief, respondent 

denies the allegations contained in paragraph 5 (c) of 
the amended petition. 

5. (d) Respondent alleges that the allegations con¬ 

tained in paragraph 5 (d) of the amended petition are 
immaterial and irrelevant statements not requiring an¬ 
swer; but to the extent that they may be deemed to be 
material allegations of fact, they are denied for lack of 
knowledge or information sufficient to form a belief. 

54 Respondent denies generally and specifically each 
and every material allegation of fact not hereto¬ 
fore admitted, qualified, or denied. 

WHEREFORE, respondent requests the Court to de¬ 
termine that during the fiscal year ended December 31, 
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1944, petitioner realized excessive profits within the mean¬ 
ing of the Renegotiation Act in an amount not less than 
that determined by respondent, namely, $10,000. 

Respectfully submitted, 

/s/ H. G. Morison 
H. G. MORISON 
Assistant Attorney General 

• • • • 


55 Filed Jan 28 1948 

Petition 

The above-named petitioner hereby petitions for a re- 
determination of the excessive profits set forth by the 
Navy Price Adjustment Board, Navy Department, in its 
order, under delegated authority from the respondent, de¬ 
termining excessive profits dated September 21, 1947, 
which was deemed to be the determination of the War 
Contracts Price Adjustment Board on November 18, 1947, 
and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual having his principal 
place of business at 815 Stephenson Building, Detroit, 
Michigan. 

2. The order determining excessive profits (copy of 
which is attached and marked Exhibit A) deemed to be 
the determination of the respondent on November 18, 
1947 (copy of notice of which is attached and marked 
Exhibit B) was mailed to the petitioner on November 18, 
1947. The statement of the facts and reasons upon which 
the determination is based, dated October 27, 1947, is 

attached and marked Exhibit C. 

56 3. The amount of excessive profits determined 
by the Navy Price Adjustment Board, Navy De- 
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partment, under delegated authority from the repondent, 
is $10,000.00, and is for the petitioner’s fiscal year ended 
December 31, 1945. All of the said amount is in contro¬ 
versy. 

4. The determination of excessive profits as set forth 
in the said order is based upon the following errors: 

(a) The determination is contrary to and in excess of 
any authority validly conferred upon the respondent, and 
is made without valid statutory authority and is without 
legal force or effect. 

(b) The respondent erred in regarding the petitioner 
as the sole proprietor of a business of which he was only 
a co-owner, in regarding the income and profit thereof as 
the income and profits of petitioner, and in renegotiating 
same as such. 

(c) The respondent erred in not finding the petitioner 
to be merely a co-owner of the business and in not allow¬ 
ing, in its computation, a reasonable compensation in lieu 
of salary for the petitioner for his services to the busi¬ 
ness during the year 1945 in the amount of $12,000. 


(d) In the alternative, the respondent erred in failing 
to allow as a deduction from income, for the period in¬ 
volved, expenses in the amount of $13,678 incurred and 
paid by the petitioner for personal services rendered by 
C. J. Trace in the conduct of the aforesaid business. 


57 (e) The respondent erred in failing to consider 

that the war work of petitioner, C. J. Trace and 
their commission agents, George F. Boos and K. B. Trace, 
resulted in supplying the government with great quanti¬ 
ties of surplus property which could be, and in fact has 
been, dumped on the market so as to severely interfere 
with and reduce the post-war normal market demands for 
the products dealt in by the said business of C. H. Trace 
and C. J. Trace, and particularly the products of Lehmann 
Machine Company. 
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(f) The respondent erred in attempting to assess in¬ 
terest upon the net amount found to constitute excessive 
profits for the period involved. 

5. The facts upon which the petitioner relies as the 
basis of his appeal are as follows: 

(a) During the fiscal year ended December 31, 1945, 
and for many years prior thereto, the petitioner was en¬ 
gaged in the trade or business of manufacturers’ repre¬ 
sentative for, among others, the National Grinding Wheel 
Sales Company, Detroit, Michigan, and the Lehmann Ma¬ 
chine Company, St. Louis, Missouri. 

The respondent has determined that, before recovery, 
the renegotiate amount received by or accrued to the 
petitioner during the period involved was $58,546; that 
the costs paid or incurred with respect thereto were 
$42,057; and that the profits derived therefrom after 
disallowance of $13,678, as alleged in paragraph 4 (d), 
supra, were $30,167. And the respondent has determined 
that $10,000 of the said profits represent excessive prof¬ 
its. 

58 The petitioner asserts that if he is regarded by 
the court as an individual with sole proprietorship 
and as such also subject to the provisions of the Renego¬ 
tiation Act, the amount received by him during the period 
involved was $58,546; the costs paid or incurred with re¬ 
spect thereto were $42,057 and that, therefore, the amount 
of profits properly subject to renegotiation were $16,489. 

The petitioner is not required by the Renegotiation Act 
to renegotiate to eliminate excessive profits realized, if 
any, for the said fiscal year, for the reason that petitioner 
did not perform any subcontract within the meaning of 
and as expressly defined bv the Renegotiation Act. 

(b) The petitioner and C. J. Trace are, and for many 
years have been, co-owners of the business trading as 
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C. EL Trace and the income and profits thereof were not 
income and profits to the petitioner as the sole proprietor 
thereof and are, therefore, not renegotiate as such. 

(c) If the petitioner is regarded by the court as an in¬ 
dividual with sole proprietorship, expenses in the amount 
of $42,057 were incurred by the petitioner during the 
period involved and paid to one of the petitioner’s asso¬ 
ciates, Mr. C. J. Trace (of which $13,678 was disallowed 

by the respondent), for personal services rendered, 
59 which were reasonable and ordinary and necessary 
expenses of the conduct of the petitioner’s business, 
and were therefore deductible as authorized by law. 

(d) The amounts paid to petitioner for the period in¬ 
volved by Lehmann Machine Company and National 
Grinding Wheel Sales Company have either been allowed 
or not challenged by respondent and its agents in pro¬ 
ceedings for renegotiation of Lehmann Machine Company 
and National Grinding Wheel Sales Company. 

WHEREFORE, the petitioner prays that this court 
may hear the proceeding and determine that the petitioner 
is not legally subject to renegotiation to eliminate exces¬ 
sive profits realized, if any; that the petitioner is entitled 
to deduction from income for the period involved of rea¬ 
sonable expenses in the amount of $42,057, plus $12,000 
representing a reasonable allowance in lieu of salary to 
petitioner for personal services rendered the business; 
that the petitioner did not have any excessive profits dur¬ 
ing the period involved; and that the court may grant 
such other and further relief as the nature of the case may 
warrant. 

/s/ Norman M. Littell 
Norman M. Littell 
Attorney for Petitioner 

• • • • 
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70 Filed iMay 7 1948 

Answer 

Comes now the respondent by its attorney and for an¬ 
swer to the petition filed herein, admits, denies, and al¬ 
leges as follows: 

1. Respondent admits the allegations contained in 

paragraph 1 of the petition. 

2. Respondent admits the allegations contained in 

paragraph 2 of the petition. 

3. Respondent admits the allegations contained in para¬ 
graph 3 of the petition, but denies that the amount in 
controversy is limited to $10,000 or any lesser amount. 

4. Respondent denies that it committed error as al¬ 
leged in paragraph 4 of the petition or any subparagraph 
thereunder or in any other manner whatsoever. 

5. (a) For lack of information and belief, respondent 
denies the allegations contained in paragraph 5 (a) of the 

petition except that it admits that during the fiscal 

71 period here involved, and for many years prior 
thereto, petitioner was engaged in trade or busi¬ 
ness as a manufacturer’s representative, and admits that 
during the period here involved, petitioner had renegoti¬ 
ate sales of at least $58,546, and denies that the profits 
derived therefrom were less than $30,167, and for lack 
of information and belief, denies that the figures set forth 
above are the total of petitioner’s sales and profits subject 
to renegotiation for the period here involved, and denies 
so much of said paragraph as alleges in substance that 
petitioner is not subject to renegotiation for the period 
here involved; and alleges on information and belief that 
during the period here involved petitioner had income and 
profits subject to renegotiation and realized therefrom ex¬ 
cessive profits of at least $10,000. 
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5. (b) For lack of information and belief, respondent 
denies the allegations contained in paragraph 5 (b) of the 
petition except that it denies so much of said paragraph 
as alleges in substance that petitioner is not subject to 
renegotiation for the period here involved. 


5. (c) For lack of information and belief, respondent 

denies the allegations contained in paragraph 5 (c) of the 
petition. 


5. (d) Respondent alleges that the allegations con¬ 

tained in paragraph 5 (d) of the petition are immaterial 
and irrelevant statements not requiring answer; but to 
the extent that they may be deemed to be material allega¬ 
tions of fact, they are denied for lack of knowledge or 
information sufficient to form a belief. 


72 Respondent denies generally and specifically each 
and every material allegation of fact not heretofore 
admitted, qualified, or denied. 


WHEREFORE, respondent requests the Court to de¬ 
termine that during the fiscal year ended December 31, 
1945, petitioner realized excessive profits within the mean¬ 
ing of the Renegotiation Act in an amount not less than 
that determined by respondent, namely, $10,000. 


Respectfully submitted, 


/s/ H. G. Morison 
H. G. MORISON 
Assistant Attorney General 


• * * * 


73 Filed Apr 27 1953 

Stipulation 

Comes now Petitioner, C. H. Trace, and Respondent 
by its attorney and stipulate that the following facts and 
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exhibits identified herein may be taken as true for the 
purposes of this proceeding only without prejudice, how¬ 
ever, to the right of either party to introduce other and 
further evidence not inconsistent with the facts herein 
stipulated. 

(1) It is hereby stipulated and agreed that cases bear¬ 
ing docket numbers 406-R, 547-R and 748-R may 

74 be consolidated for trial and briefing and that evi¬ 
dence introduced in any of these cases may be 
considered as having been introduced in the others or 
either of them to the extent pertinent. 

(2) Attached hereto as joint Exhibit 1-A is a true and 
correct copy of the tax return filed by C. H. Trace for 
the year ended December 31, 1943. 

(3) Attached hereto as joint Exhibit 2-B is a true and 
correct copy of the tax return filed by C. H. Trace for 
the year ended December 31,1944. 

(4) Attached hereto as joint Exhibit 3-C is a true and 
correct copy of the tax return filed by C. H. Trace for 
the year ended December 31, 1945. 

(5) Attached hereto as joint Exhibit 4-D is a transcript 
of questions asked Mr. C. H. Trace and the answers 
thereto made by said C. H. Trace on October 29, 1952. 

(6) It is hereby stipulated and agreed that were the 
same questions asked of Mr. Trace in the instant pro¬ 
ceeding, that he would make the same answers and that 
such questions and answers may be considered in these 
cases to the extent, relevant, material and pertinent. 

Respectfully submitted, 

/s/ C. H. Trace 
Petitioner 

/s/ H. F. Leathers 

Attorney for Respondent. 
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199 Filed May 21, 1953 

(Excerpts from Transcript of Testimony) 

THE COURT: Petitioner rests. 

MR. LEATHERS: Your Honor, it seems to me at 
this time a motion to dismiss the petition for lack of 
evidence to support them, in effect, failure to prosecute, 
is in order. 

It seems to me that there is insufficient evidence here 
to sustain. 

THE COURT: Are you making a motion? 

MR. LEATHERS: Yes. 

THE COURT: Motion denied. 

MR. LEATHERS: Respondent rests. 

THE COURT: Both parties rest. 

You may have forty-five days for simultaneous briefs 
and fifteen days for answering briefs. 

MR. LEATHERS: May it please the Court, would 
there be any objection to consecutive briefs. It is some¬ 
what easier. ! 

THE COURT: I have no objection. The petitioner 
may have 45 days to file his brief. The respondent may 
have 30 days to answer that brief and the petitioner may 
have 15 days to reply to respondent’s brief. 

That concludes the hearing. 

(Whereupon, at 12 o’clock noon, the hearing in the 
above-entitled matter was closed.) 

• • * • 

205 Filed Aug 13 1953 

Motion to Dismiss 

j 

Comes now the United States of America, especially ap¬ 
pearing for the purpose of this motion only, and moves 
the Court to dismiss the proceedings filed herein for lack 
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of jurisdiction in accordance with the provisions of Sec¬ 
tion 201 (h) of the Renegotiation Act of 1951, as amended. 

Respectfully submitted, 

/s/ Warren E. Burger 
Warren E. Burger 
Assistant Attorney General 
/s/ E. H. Hickey 

Edward H. Hickey 
Attorney 

Department of Justice 

/s/ Harland F. Leathers 
Harland F. Leathers 
Attorney 

Department of Justice 

206 Memorandum in Support of Motion 

In Docket No. 406-R, a unilateral order was issued by 
the War Contracts Price Adjustment Board on or about 
November 19, 1945, determining that petitioner for his 
fiscal year ended December 31, 1943 had realized ex¬ 
cessive profits in the principal amount of $65,000. On or 
about February 11, 1946, petitioner filed his petition in 
the Tax Court. 

In Docket No. 547-R, a unilateral order was issued by 
the War Contracts Price Adjustment Board on or about 
April 23, 1946, determining that petitioner for his fiscal 
year ended December 31, 1944, had realized excessive 
profits in the principal amount of $10,000. On or about 
July 17, 1946, petitioner filed his petition in the Tax 
Court. 

In Docket No. 748-R, a unilateral order was issued by 
the War Contracts Price Adjustment Board on or about 
November 18, 1947, determining that petitioner for his 
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fiscal year ended December 31, 1945, had realized ex¬ 
cessive profits in the principal amount of $10,000. On or 
about January 28, 1948, petitioner filed his petition in the 
Tax Court. 

The authority by which petitioner filed his petitions, 
and under which this court had jurisdiction of the matter, 
was Section 403 (e) (1) of the Renegotiation Act of 
1943 (50 U. S. C. A. App. § 1191), which provides in 
pertinent part: 

207 “Any contractor or subcontractor aggrieved by 
an order of the Board determining the amount of 
excessive profits received or accrued by such contractor 
or subcontractor may, within ninety days (not counting 
Sunday or a legal holiday, in the District of Columbia as 
the last day) after the mailing of the notice of such 
order under subsection (c) (1), file a petition with the 
Tax Court of the United States for a redetermination 
thereof. Upon such filing such court shall have exclusive 
jurisdiction, by order, to finally determine the amount, if 
any, of such excessive profits received or accrued by the 
contractor or subcontractor, and such determination shall 
not be reviewed or redetermined by any court or agency. 
The court may determine as the amount of excessive 
profits an amount either less than, equal to, or greater 
than that determined by the Board. A proceeding before 
the Tax Court to finally determine the amount, if any, of 
excessive profits shall not be treated as a proceeding to 
review the determination of the Board, but shall be 
treated as a proceeding de novo” 

Pursuant to the then effective rules of this Court, the 
War Contracts Price Adjustment Board was named as 
the respondent in these actions. 

After the filing of the petitions, and while these actions 
were still pending in this Court, Congress enacted the 
Renegotiation Act of 1951. (50 TJ. S. C. A. App. § 1231.) 
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The Renegotiation Act of 1951 was approved on March 
23, 1951, and pursuant to Section 201 (k) was effective 
sixty (60) days thereafter, or on May 22, 1951. 

By the provisions of the Renegotiation Act of 1951 
[Sec. 201 (a)] the War Contracts Price Adjustment 
Board was abolished. However, the statute provided that 
no action should abate, but that any court which had on 
its docket a case to which the War Contracts Price Ad¬ 
justment Board was a party, may allow the action to be 
maintained against the United States if a supplemental 
petition or motion showing necessity for its survival was 
filed within twelve (12) months from the effective date of 
the statute. (Section 201 (h) of the Renegotiation Act 
of 1951) provides in pertinent part as follows: 

20S “This section shall not be construed * * • to 
prejudice or to abate any action taken or iany 
right accruing or accrued, or any suit or proceeding had 
or commenced in any civil cause; but any court having 
on its docket a case to which the War Contracts Price 
Adjustment Board is a party, on motion or supplemental 
petition filed at any time within twelve months after the 
effective date of this section, showing a necessity for the 
survival of such suit, action, or other proceeding to 
obtain a determination of the questions involved, may 
allow the same to be maintained by or against the United 
States.” 

By a supplemental statute (66 Stat. 753) the time for 
filing a supplemental petition or motion was extended 
for an additional twelve months, or to May 22,1953. 

No motion or supplemental petition seeking to show 
the necessity for the survival of these cases has been 
filed in this court within the statutory period as set forth 
above. 
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The result of the failure to take the action required 
by statute (namely the filing of the motions or supple¬ 
mental petitions within the time prescribed results), it is 
submitted, is the loss of jurisdiction by this Court to con¬ 
tinue with these actions. 1 


1 The Savings Provision involved herein is substantially the 
same as was involved in Defense Supplies Corporation V. Law¬ 
rence, 336 U. S. 631. In that proceeding the Supreme Court stated 
that the failure to file the necessary motion or supplemental peti¬ 
tion resulted in an abatement of the proceeding and that because 
of such abatement the court had no jurisdiction to review the 
proceeding involved therein. This has been the uniform holding 
in judicial courts. 

See also, Snyder v. Buck, 340 U. S. 15; Gaynor V. Metal Re¬ 
serve Co., 174 Fed. (2d.) 286; cert. den. 338 U. S. 909; United 
States v. Cummings, 85 Fed. (2d.) 273; Becker Steel Co. of 
America V. Hicks, 1 Fed. Supp. 300, afFd 66 Fed. (2d.) 497; cert, 
den., 290 U. S. 667; Black Dawson Co. v. Robertson, 71 Fed. (2d) 
536; Kuttroff v. Sutherland, 66 Fed. (2d.) 500. The Court of 
Appeals for the District of Columbia Circuit in Maritime Com¬ 
mission v. California Eastern Line, Inc., F. (2d.) —, (April 16, 
1953) held that a general reorganization act in which the re¬ 
spondent office was abolished (there the merger of the Maritime 
Commission into the Commerce Department) did not require sub¬ 
stitution in a case in the Tax Court and suggested that common 
law abatement did not apply to a proceeding before an adminis¬ 
trative agency. 

The Court of Appeals said: 

* * * “Administrative proceedings, as far as we can discover, 
have never been held to be subject to the common-law rules of 
abatement. In principal they should not be, and a statute should 
not be interpreted as making them so subject unless the legisla¬ 
tive intent clearly so requires .” (emphasis added). 

In the California Eastern case, the Court also said with respect 
to abatement in the Tax Court: 

* * * “We would not willingly reach that result unless required 
to do so by legislation or proper administrative rule. In the pres¬ 
ent case we find no such statutory or administrative requirement. 
Accordingly we deny the Government’s motion to remand the 
cause of the Tax Court with directions to vacate its judgment.” 
(emphasis added). 

Under the circumstances surrounding the enactment of the Re¬ 
negotiation Act of 1951 there can be no doubt that the instant sit¬ 
uation falls squarely within the exceptions indicated by the Court 
of Appeals for the District of Columbia Circuit—namely, the 
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209 The Tax Court is, of course, a court of limited 
jurisdiction, and can exercise only that jurisdiction 

granted to it by statute. And, the Tax Court lacks juris¬ 
diction where the statutes granting it jurisdiction are 
not exactly complied with. See: 

Hill Machine Co. v. Secretary of War, 4 T. C. 922. 
cf. Iverson & Laux v. Secretary of Navy, 6 T. C. 247. 

Thus, under the Renegotiation Act of 1951, parties hav¬ 
ing cases on the docket of a court are directed to file a 
motion or supplemental petition showing the necessity of 
survival, as a prerequisite to continued jurisdiction. 

There can be no doubt that in the Renegotiation Act 
of 1951 when Congress uses the word “court” in Section 
201 (h) it meant primarily the Tax Court of the United 
States. 

210 In the first place, the Tax Court would be in¬ 
cluded within the ordinary meaning of the word 

“court”. The definition of “court” is given in Webster’s 
New International Dictionary (1930) as follows: 

“court 

• • • 

‘10. Law • * * b The persons duly assembled under 
authority of law for the administration of justice, 


abatement is mandatory where the legislative intent, as here 
exists, so requires. 

The opinion of the Court of Appeals, assuming that it is cor¬ 
rect, recognizes clearly the obvious fact that the same result as 
that reached by common law abatement (namely an end of juris¬ 
diction) may be reached in the Tax Court when so intended by 
Congress. 

In the instant cases, of course, the issue is whether or not 
jurisdiction continues. It matters little whether lack of jurisdic¬ 
tion results from common law abatement or statutory limitation, 
since obviously the result reached is equally proper and justifiable 
whether in a statutory court or in a common law court. 
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whether specifically appointed to exercise only judicial 
powers, as most modern courts, or combining judicial 
with legislative powers, as often formerly, and still in 
some cases, as that of the British Parliament, the legis¬ 
lature of Massachusetts, etc; an official assembly legally 
met together for the transaction of judicial business; 
a judge or judges sitting for the hearing or trial of 
causes, c A tribunal established for the administration 
of justice. * * •” 

Obviously, this language is broad enough to include 
the Tax Court 

Morever, the Tax Court should be included since the 
Tax Court procedures are essentially judicial. See: 
Maguire v. United States, 86 Fed. Supp. 905 (Ct. Cls.) 
cert. denied 340 U. S. 809; United States v. Lichter, et al., 
334 U. S. 742. 

211 Section 403 (c) (2) of the 1943 Act provides 
that actions to collect renegotiation claims (the 
only regular litigation relating to renegotiation outside 
the Tax Court) shall be in the name of the United 
States. The statute reads: 

Actions on behalf of the United States may be 
brought m the appropriate courts of the United States 
to recover from the contractor any amount of such ex¬ 
cessive profits actually paid to him and not withheld or 
eliminated by some other method under this subsection.” 
(emphasis added).) 

On the other hand, Section 403 (e) of the 1943 Act, 
set forth above, specifically grants jurisdiction to the 
Tax Court to redetermine the amount of excessive 
profits. 

The collection cases brought by and in the name of 
the United States, of course, are similar to any other 
cases to collect a debt due the Government and involve 
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nothing peculiar to renegotiation. The dominant position 
of the Tax Court insofar as renegotiation is concerned 
is indicated by the legislative history of the Renegotiation 
Act of 1951. 

This legislative history indicates that the members of 
the Committee studying the Renegotiation Act of 1951 
specifically asked what litigation was pending, and were 
advised of no litigation other than that in the Tax Court, 
as follows: 

212 “Mr. Combs. May I ask Mr. Clapp a question 
before he leaves the stand? Mr. Clapp, you made 
some reference to the fact that litigation is still pending 
and being handled by your Department on these renego¬ 
tiation contracts dating back to World War II: is that 
correct? 

Mr. Clapp. That is correct, sir. We have about 300 
cases left. 

Mr. Combs. You have about 300 cases? 

Mr. Clapp. In the Tax Court. 

Mr. Combs. Still unsettled, involving renegotiation 
matters that originated in World War II, is that right? 

Mr. Clapp. That is right.” 

(Hearings before the Committee on Ways and Means, 
H.R. 81, Congress Second Session, August 25, 1950 on 
H. R. 9246.) 

The accuracy of Mr. Clapp’s testimony to the House 
Ways and Means Committee is supported by the affidavits 
attached hereto indicating that there was no litigation 
involving the War Contracts Price Adjustment Board 
pending in any court except the Tax Court at the time 
Congress was considering enacting the Renegotiation Act 
of 1951. 

Under the circumstances the clear intention of Con¬ 
gress in using the word “court” was to cover the Tax 
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Court. Further confirmation is supplied by the treat¬ 
ment accorded the period for filing the motion or sup¬ 
plemental petition. At the expiration of the twelve 
month period set forth in the original 1951 Act, a certain 
amount of litigation concerning this point arose in the 
Tax Court. There was no litigation concerning this point 
in any other court because the War Contracts Price Ad¬ 
justment Board was not a party to any litigation in any 
other court at that time. 

Clearly, if this jurisdictional provision had not been 
intended to apply to the Tax Court there would have 
been no necessity for any further legislation since no 
other Court was involved. But, Congress gave clear 
and specific recognition to the fact that the Tax 
213 Court was a court in which it intended to restrict 
the existing jurisdiction when it extended the time 
for filing the motion or supplemental petition at the re¬ 
quest of litigants then in the Tax Court who had failed 
to file within the twelve months. 

This Congressional intent is clearly demonstrated by 
the statement contained in Senate Report No. 1837 (dated 
June 26, 1952) accompanying H. R. 5734 (which became 
P. L. 576, 66 Stat. 752), wherein the Senate Committee 
on Finance in its report to the Senate said: 

“Your committee’s second amendment extends for an 
additional year the time during which a litigant may sub¬ 
stitute a new defendant for the War Contracts Price Ad¬ 
justment Board in suits with respect to renegotiated con¬ 
tracts. Section 201 (h) of the Renegotiation Act of 1951 
permitted such a substitution within 12 months after its 
effective date. It is the understanding of your com¬ 
mittee that in a large number of suits pending in the 
Tax Court no motion for substitution was made within 
this 12-month period, and that these suits will be dis¬ 
missed without consideration on their merits unless the 
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time for filing motions for substitution is extended. (U.S. 
Code Congressional and Administrative News, 1952, Vol. 
2, pp. 2311, 2312.)” 

The Tax Court itself has given recognition to this situ¬ 
ation and has put all litigants in the Tax Court who de¬ 
sired to continue litigation on notice by amending its 
rules to refer specifically to the necessity of substitution. 
See Tax Court of the United States 64, II (Revision of 
November 15, 1952). 

It has been recognized in a number of cases that the 
Tax Court is a court of limited and statutory juris¬ 
dictions and that it has no authority to • proceed with 
cases not specifically granted to it by statute. 

It is equally clear that the purport of the 1951 Renego¬ 
tiation Act is to deprive a court of jurisdiction 
214 over a case after the abolition of the War Con¬ 
tracts Price Adjustment Board unless the statutory 
procedure is followed. 

In the instant cases the statutory procedure has not 
been followed. Therefore, it is clear that the court 
lacks jurisdiction in exactly the same way that it would 
have lacked jurisdiction had the petitions not been filed 
within the ninety days as required by Section 403 (e) of 
the 1943 Renegotiation Act. 

Under these circumstances, it is submitted, the Court 
lost jurisdiction upon the running of the statutory period, 
no motion or supplemental petition having been filed. 

Wherefore, the motion to dismiss should be granted 

Respectfully submitted. 

/s/ Warren E. Burger 
Warren E. Burger 
Assistant Attorney General 
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/s/ Edward H. Hickey 

Edward H. Hickey 
Attorney 

Department of Justice ' 

• * • * 

215 Affidavit | 

; 

UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA ) SS 

Philip Nichols, Jr., being duly sworn deposes and says 
that: 

1. He is now and has been the General Counsel of The 
Renegotiation Board since the organization of The Re¬ 
negotiation Board under the Renegotiation Act of 1951. 

2. As provided in Title II of the foregoing Act, the 
Renegotiation Board is the successor to the War Con¬ 
tracts Price Adjustment Board. 

3. To the best of his knowledge and belief the War 
Contracts Price Adjustment Board during the pendency 
of the Renegotiation Act of 1951 before the Congress of 
the United States was not a party to any case or pro¬ 
ceeding in any court except the Tax Court of the United 
States, or cases or proceedings on appeal from decisions 
of the Tax Court of the United States. 

/s/ Philip Nichols Jr. 

Philip Nichols, Jr. 

Subscribed and sworn to before me a Notary Public 
in and for the District of Columbia this the 25th day 
of June, 1953. 

/s/ Perley D. Tileston 
Notary Public 

My Commission Expires March 31, 1958. 
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216 Affidavit 

UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA ) SS 

Charles C. Wise, Jr., being duly sworn deposes and 
says that: 

1. He was the General Counsel of the War Contracts 
Price Adjustment Board from April 1948 until that 
Board was abolished by the Renegotiation Act of 1951 
(50 U. S. C. A. App. § 1231). 

2. As General Counsel of the War Contracts Price 
Adjustment Board all matters relating to litigation in 
any court wherein the War Contracts Price Adjustment 
Board was a party in the normal course came to his 
attention. 

3. To the best of his knowledge and belief the War 
Contracts Price Adjustment Board during the pendency 
of the Renegotiation Act of 1951 before the Congress of 
the United States was not a party to any case or pro¬ 
ceeding in any court except the Tax Court of the United 
States, or cases or proceedings on appeal from decisions 
of the Tax Court of the United States. 

/s/ Charles C. Wise Jr. 

Charles C. Wise, Jr. 

Subscribed and sworn to before me a Notary Public 
in and for the District of Columbia this the 26th day of 
June, 1953. 


Notary Public. 
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218 THE TAX COURT OF THE UNITED 

STATES s; 

C. H. TRACE, 

Petitioner, 

vs. j 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent. 

DOCKET NO. 406-R 
C. H. TRACE, 

Petitioner, 

vs. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent. 

DOCKET NO. 547-R 
C. H. TRACE, 

Petitioner, 

vs. 

WAR CONTRACTS PRICE ADJUSTMENT BOARD, 

Respondent. 

DOCKET NO. 748-R 

Courtroom No. 2, 
Internal Revenue Building, 
Washington, D. C., 

September 30, 1958. 

Met, pursuant to calendar call, at 10:55 a.m. 
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BEFORE: 

HON. SAMUEL B. HILL, Judge. 

219 APPEARANCES: 

HARLAND F. LEATHERS, ESQ., Room 3409, 
Department of Justice, Washington, D. C-, making a spe¬ 
cial appearance on behalf of Respondent. 

C. H. TRACE, 506 Stephenson Building, Detroit 2, 
Michigan, appearing pro se, as Petitioner. 

220 Proceedings 

THE CLERK: Docket 406-R, C. H. Trace; Docket 
547-R, C. H. Trace, and Docket 748-R, C. H. Trace. 

Please state your appearances. 

MR. LEATHERS: Harland F. Leathers for the 
United States, appearing especially for this motion, only. 

THE COURT: Mr. Trace, for yourself? 

MR. TRACE: C. H. Trace, for Petitioner. 

THE COURT: These motions will really be heard to¬ 
gether? 

MR. LEATHERS: Yes. They present, I think, the 
same issue in each case. 

THE COURT: We will first hear from respondent 
on his motion. 

MR. LEATHERS: May it please the Court, these 
cases are here this morning on motion to dismiss made 
by the United States, appearing specially for purposes of 
this motion, only. 

There is also before the Court, a motion by Petitioners 
for leave to substitute United States. 

I shall first talk about the motion to dismiss because 
if that is well taken, the motion to substitute falls of its 
own weight. 

THE COURT: You are making a special appearance, 
is that the idea? 

MR. LEATHERS: That is correct. 
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221 THE COURT: You are not submitting yourself 
to the jurisdiction of the Court? 

MR. LEATHERS: That is correct, your Honor. The 
reason for that, of course, is that the War Con¬ 
tracts Price Adjustment Board, which is the named 
respondent, has been abolished by the Renegotiation Act 
of 1951. The same statute, the Renegotiation Act of 
1951, has a clause known as Section 201(h), which is set 
forth in pertinent part in our memorandum. 

The pertinent part here is, and I think I might read 
it to the Court, because it is comparatively short: 

“This section shall not be construed to prejudice or to 
abate any action taken or any right accruing or accrued 
or any suit or proceeding had or commenced in any civil 
cause; but any Court having on its docket a case to 
which the War Contracts Price Adjustment Board is a 
party, on motion or supplemental petition filed at any 
time within 12 months after the effective date of this 
section showing a necessity for the survival of such suit, 
action or other proceeding, to obtain a determination of 
the questions involved, may allow the same to be main¬ 
tained by or against the United States.” 

By subsequent statute, that time was extended from 
twelve months to two years, so that the effective date 
expired on the 22nd day of May, 1953. In these cases no 
supplemental petition or motion to substitute United 
States was filed. 

Now, it is our position that under those circum- 

222 stances, the Court loses jurisdiction of the cases. 
It is not necessary, I think, to cite authority to 

the effect that this Court is a Court of limited juris¬ 
diction and that failure to comply exactly with the 
statutes fails to give the Court jurisdiction. 

In this case, we feel that the failure to follow the 
mandate of the statute deprives the Court of jurisdiction 
in the same manner as would have been the case had the 
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petition been filed on 95th instead of the 90th day, for 
example. 

At the time of the prior expiration date, namely a 
year ago on May 22, 1952, there was a considerable 
amount of confusion before the time was extended for 
another year. And the confusion arose in part over the 
question of whether or not the word “Court” in the sec¬ 
tion which I read included the Tax Court. That con¬ 
fusion has, we think, been fully answered by the legisla¬ 
tive history of the statute which extended the time. 

At Page 8 of the memorandum in support of this 
motion, we quote one extract from the Congressional 
Record on this point. There are at least two further 
references in the legislative history which we think are 
pertinent and which came to our attention after the filing 
of this memorandum. The first one is dated July 3, 1952. 
It is found in volume 98 of the Congressional Record, at 
pages 9078 and following. 

THE COURT: You just gave the volume. Will you 
give the date of that record? 

MR. LEATHERS: It is July 3, 1952, and it is 
223 in connection with the statute which extended the 
time for an additional year. 

I would like to read that so it will be in the record. 
It reads as follows: 

“That section merely gives an additional period of 12 
months for the substitution of the proper party in pro¬ 
ceedings before the Courts, including the Tax Court. In 
connection with renegotiation proceedings under World 
War II Renegotiation law. It is necessary to substitute 
a new party because the old Renegotiation Board has 
been abolished.” 

I particularly draw the Court’s attention to the 
Court’s statement here that the word “Court” is spe¬ 
cifically stated to include the Tax Court. 

The second reference in the legislative history is in 
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the Congressional Record, Volume 99, at Page 10537. 
The date is July 29, 1953. I am reading from the daily 
transcript. It says this: 

“The Bill in Section 6 extends for one additional year 
the time in which the United States can be substituted 
for the World War II War Contracts Price Adjustment 
Board in suits before the Tax Court.” 

THE COURT: Whose remarks are those? 

MR. LEATHERS: These are the remarks of Mr. 
Milliken who was sponsoring an Act to extend the Re¬ 
negotiation Act further. 

224 Continuing with the quote: 

“If this extension is not granted, a number of 
suits now pending in that Court will be subject to dis¬ 
missal on a technicality rather than on the merits. 
Under the existing law, the substitution was required to 
be made within tw^o years after March 23, 1951, the effec¬ 
tive date of the Renegotiation Act of 1951.” 

That date is in error because he overlooked the fact 
there was a sixty-dav grace period before it went into 
effect. The correct date is May 22, 1953. 

This statement was made in connection with a pro¬ 
posed further extension which Congress refused to make. 
Congress failed to pass the law extending the time be¬ 
yond May 22, 1953. Under those circumstances, it is our 
position that the clear mandate of the statute is that the 
Court loses jurisdiction unless the substitution is made 
by motion or supplemental petition. As we view this, 
the supplemental petition is a prerequisite to continued 
jurisdiction just as the filing of the petition in the first 
place is a prerequisite of jurisdiction. Therefore, we 
move these cases be denied for lack of jurisdiction. 

THE COURT: Mr. Trace. 

MR. TRACE: Your Honor, Mr. Leathers has stated 
there is a motion before the Court in my behalf for the 
substitution of parties, the necessity of which came 
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225 to me as quite a shock. We had heard our case 
previously and were waiting for the briefs to be 

filed in it. I previously had Norman M. Littell as my 
representative in this case since 1947. He abruptly ended 
the case, or quit. I had every reason to believe that 
all of my safeguards had been taken up until that time. 
He didn’t notify me otherwise. 

Then on February 20, 1953, I have gone along as best 
I could since, he abruptly withdrew from the case. The 
case has been presented to the Court. The case was in 
Court on April 27 of this year. It seemed the statute of 
limitations shouldn’t run while the case was being heard 
or the briefs were being filed. Mr. Littell is still holding 
my records over there. I don’t have any way of know¬ 
ing whether or not he did file or not, or to take the 
proper steps to safeguard my interest in accordance with 
the Act of 1951, the so-called Renegotiation Act. 

Here I might say for the information of the Court, that 
a proper filing may have been made, as I have a letter 
here dated March 4, 1953, and addressed to me as 
follows: 

“Mr. C. H. Trace, 506 Stephenson Building, Detroit, 
Michigan, Re: C. H. Trace v. United States of America, 
Tax Court, Nos. 406-R, 547-R, 74S-R”, and signed, “War¬ 
ren E. Berger, Assistant Attorney General, Civil Divi¬ 
sion,” and another letter by Edward H. Hickey, Chief, 
General Litigation Section, dated April 8, 1953. Both 
letters had to do with stipulations. 

226 On March 10, 1953, I received a letter from the 
Tax Court of the United States, Washington, 

Office of the Clerk. 

THE COURT: That was stipulation for what? 

MR. TRACE: I beg pardon. 

THE COURT: What was the purport of the stipula¬ 
tion? 

MR. TRACE: The matter of the stipulation which 
was turned in here in the hearing of April 27 that had 
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to do with the letters sent to me requesting the time of 
stipulation. 

THE COURT: What was the date of the last letter? 


MR. TRACE: The date of the last letter from the 
Tax Court was on March 10, 1953; I received a letter 
from the Tax Court addressed to “Mr. C. H. Trace, 815 
Stephenson Building, Detroit, Michigan, or 506 Stephen¬ 
son Building, Detroit, Michigan, in Re: C. H. Trace V. 
U. S. of America, Dockets Nos. 406-R, 547-R and 748-R.” 

This had to do with my correct address, only. There¬ 
fore, it is possible that somewhere in the files there is a 
missing supplemental petition for motion requesting that 
the 1950 Act or for the extension thereon, in my behalf. 
It is possible that it is there. The letters are included. 

THE COURT: You are not quoting from the letter? 

MR TRACE: I am quoting from my own notes is 
all, your Honor. These are the letters. j 

It seems that the Justice Department could have ad¬ 
vised me as to the failure to protect my right and 
227 interest. I do not believe that part of the Act was 
intended to deprive any one of their day in Court 
and a just hearing, which is provided for in the 7th 
Article of the Bill of Rights, which preserves that right 
of trial. This Article has not been repealed or amended, 
the Renegotiation Act notwithstanding. 

The Justice Department in asking for dismissal is ask¬ 
ing that I do not have my day in Court or a proper hear¬ 
ing, although my case has already been heard. I am 
not endeavoring to interpret the meaning of the Act, but 
it is implied therein that the life of the product based on 
standard depreciation for the first five years, which in the 
case of machinery, namely lathes, is 20 years, and the 
cost be distributed accordingly. In that event, if that is 
the intent of the 1951 Act, I am not renegotiable. I 


touched on this in my testimony in Court April 27, 1951, 


Page 26 of the transcript of testimony. It is in the testi¬ 


mony here. It is in the record. 
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This, however, is no more clear to me than the Act or 
part of the Act that Mr. Leathers quoted, where it says 
the Court loses jurisdiction. I don’t believe the Court 
has lost jurisdiction. 

I must ask for an extension, when all other require¬ 
ments were met by me to the best of my ability. 

I would like to say here that neither the original de¬ 
termination of excessive profits, by administrative per¬ 
sonnel in the field, nor the adoption of such de- 
228 termination automatically, or upon review by the 
War Contracts Price Adjustment Board is or pur¬ 
ports to be a judicial process, which I have a right to, 
and neither safeguards my right to a formal hearing, in 
an impartial adjudication, in this extraordinary action, 
which amounts to direct expropriation of property. It is 
only in the Tax Court of the United States that I can get 
such fundamental protection. Therefore, I will have to 
rely on the Court to grant my petition for the change 
of parties. 

THE COURT: Are you raising constitutional ques¬ 
tions? Is that the idea? 

MR. TRACE: There is a constitutional question there, 
if they are interpreting the meaning of the Act. As I see 
it here, I don’t believe it is the intent of the Congress 
to deny me my rights. It is the reading of the Act—as I 
say, I am not able to interpret it as such. It seems to 
me that all cases that were being heard at the time 
were to remain as such, and not the jurisdiction shouldn’t 
have been lost. It seems they were to carry on. Here 
they interpret it as though the case were lost. Our case 
has been heard. My brief has been filed. We were wait¬ 
ing for the next brief to be filed. There is at the present 
time in Congress a request for extension of this same Act 
which they adjourned without acting on, which may be 
acted on when they re-assemble. Therefore, it would 
seem that this case hasn’t been reached as far as either 
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the meaning of the Act is concerned or otherwise. 
229 I think I still should have my case in the Court 
and I am satisfied that it will be there. That is 
my only hope. The others have made a unilateral de¬ 
cision. They deny the Court should have the decision. 
1 think that has been fundamental down through the 
ages. 

THE COURT: Have you finished! 

MR. TRACE: I have. 

THE COURT: Is there any reply! 

MR. LEATHERS: I would like to say one or two 
things, first as to the suggestion there may be a motion 
filed. I think that is probably not right. I made a care¬ 
ful check of the file and I didn’t find any such motion. 
Of course, the Court has the files. My search is subject 
to verification. 

Second, I would like to say that this case was tried in 
April, at which time no substitution was necessary. The 
case was assigned to me. I was on vacation; not until 
I came to write the brief on my return did I realize that 
there had been no substitution in this case. Under those 
circumstances, I felt there was no alternative but to bring 
the matter to the Court’s attention because I feel the 
jurisdiction was lost and in the lack of jurisdiction, as I 
understand it, the equities of the case are not involved. 

I think that is all. 

THE COURT: That concludes the hearing on the 


motions. We will await the receipt of the transcript 
consider them. That is all. 


to 


(Whereupon, the hearing in the above-entitled matter 
closed.) 

230 21 T. C. No. 36 

THE TAX COURT OF THE UNITED STATES 
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Pursuant to the provisions of section 403 (e)(1) of the 
Renegotiation Act of 1943 the petitioner filed petitions 
with this Court contesting certain unilateral orders of 
the War Contracts Price Adjustment Board. While the 
matters raised by these petitions were still pending in 
this Court Congress enacted the Renegotiation Act of 
1951 which abolished the War Contracts Price Adjustment 
Board and provided in section 201 (h) of that Act that 
the United States might be substituted as respondent for 
the War Contracts Price Adjustment Board upon motion 
or supplemental petition filed with this Court within 12 
months of the effective date thereof, or to May 22, 1952. 
By supplemental statute the time for filing a motion or 
supplemental petition for the substitution of parties was 
extended an additional 12 months or to May 22, 1953. 
The petitioner failed to file the required supplemental 
petitions or motions until September 21, 1953. Pursuant 
to the respondent’s motion to dismiss for lack of jurisdic¬ 
tion, held, since the provisions of section 201 (h) of the 
Renegotiation Act of 1951 were not complied with by the 
petitioner, this Court is without jurisdiction to further 
consider the matters raised by the petitions. 

231 C. H. Trace, pro se. 

Harland F. Leathers, Esq., for the respondent. 

OPINION. 

HILL, Judge: In Docket Nos. 406-R, 547-R and 748-R 
the War Contracts Price Adjustment Board issued a 
unilateral order determining that the petitioner for his 
fiscal years ended December 31, 1943, December 31, 1944, 
and December 31, 1945, respectively, had realized exces¬ 
sive profits. The petitioner filed petitions with this Court 
for a redetermination of the issue. The authority under 
which the petitioner filed his petitions and by which this 
Court had jurisdiction thereof is section 403 (e)(1) of 
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the Renegotiation Act of 1943, which provides in pertinent 
part as follows: 

Any contractor or subcontractor aggrieved by an order 
of the Board determining the amount of excessive profits 
received or accrued by such contractor or subcontractor 
may, within ninety days (not counting Sunday or a legal 
holiday in the District of Columbia as the last day) after 
the mailing of the notice of such order under subsection 
(c)(1), file a petition with The Tax Court of the United 
States for a redetermination thereof. Upon such filing 
such court shall have exclusive jurisdiction, by order, to 
finally determine the amount, if any, of such excessive 
profits received or accrued by the contractor or subcon¬ 
tractor, and such determination shall not be reviewed or 
redetermined by any court or agency. The court may de¬ 
termine as the amount of excessive profits an amount 
either less than, equal to, or greater than that determined 
by the Board. A proceeding before the Tax Court to 
finally determine the amount, if any, of excessive profits 
shall not be treated as a proceeding to review the determi¬ 
nation of the Board, but shall be treated as a proceeding 
de novo. • • • 

In accordance with the then effective rules of this Courf, 
the War Contracts Price Adjustment Board was named 
as the respondent. After the filing of the petitions men¬ 
tioned above and while these actions were still pend- 
232 ing in this Court, Congress enacted the Renego¬ 
tiation Act of 1951, which pursuant to section 201 
(k) was effective 60 days after the Act’s approval, or on 
May 22, 1951. Section 201 (a) of that Act abolished the 
War Contracts Price Adjustment Board, and section 201 
(h) contained a savings clause which provides in perti¬ 
nent part as follows: 

(h) Savings Provision.—This section shall not be con¬ 
strued • * * to prejudice or to abate any action taken or 
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any right accruing or accrued, or any suit or proceeding 
had or commenced in any civil cause; but any court hav¬ 
ing on its docket a case to which the War Contracts Price 
Adjustment Board is a party, on motion or supplemental 
petition filed at any time within twelve months after the 
effective date of this section, showing a necessity for the 
survival of such suit, action, or other proceeding to ob¬ 
tain a determination of the questions involved, may allow 
the same to be maintained by or against the United 
States. 

By supplemental statute (66 Stat. 752) Congress ex¬ 
tended the time for filing a supplemental petition or mo¬ 
tion for an additional 12 months, or to May 22, 1953. On 
November 15, 1952, the Rules of Practice of this Court 
were amended to conform to the provisions of section 201 
(h). Rule 64, Rules of Practice Before The Tax Court 
of the United States. 

No motion or supplemental petition seeking to substi¬ 
tute the United States as defendant in the causes involved 
herein were filed with this Court during the statutory 
period as set forth above. It was not until September 21, 
1953, that the petitioner’s motion herein was filed with 
this Court. On August 13, 1953, the respondent by mo¬ 
tion moved this Court to dismiss the proceedings involved 
herein for lack of jurisdiction because the provisions of 
section 201 (h) of the Renegotiation Act of 1951 had not 
been complied with by the petitioner. 

233 We must grant the respondent’s motion to dis¬ 
miss and deny the petitioner’s motion to substitute 
the United States as respondent. Our reason for doing 
so is that the petitioner’s failure to comply with the pro¬ 
visions of section 201 (h) has effected an abatement of 
the proceedings and deprives us of jurisdiction in the 
matters involved. 

This Court is, of course, a court of limited jurisdiction, 
exercising only those powers granted to it by statute. If 
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the statutes upon which our jurisdiction rests are not 
complied with, we lose jurisdiction, e. g., Hill Machine 
Co. v. Secretary of War, 4 T. C. 922; Iverson & Lanx, Inc. 
v. Secretary of Navy, 6 T. C. 247. 

In reaching our conclusion we are not unmin dful of the 
recent decision of the Court of Appeals for the District 
of Columbia Circuit in Chairman of United States Mari¬ 
time Commission v. California Eastern Line, Inc., 204 F. 
2d 398. That case involved section 9 of the Reorganiza¬ 
tion Act of 1949, which provided: 

No suit, action, or other proceeding lawfully commenced 
by or against the head of any agency or other officer of 
the United States, in his official capacity or in relation to 
the discharge of his official duties, shall abate by reason 
of the taking effect of any reorganization plan under the 
provisions of sections 133z to 133z-15 of this title, but the 
court may, on motion or supplemental petition filed at 
any time within twelve months after such reorganization 
plan takes effect, showing a necessity for a survival of 
such suit, action, or other proceeding to obtain a settle¬ 
ment of the questions involved, allow the same to be 
maintained by or against the successor of such head or 
officer under the reorganization effected by such plan or, 
if there be no such successor, against such agency or of¬ 
ficer as the President shall designate. 

284 Counsel for the respondent argued that since the 
petitioner in that case did not file a motion or sup¬ 
plemental petition with this Court within the 12-months’ 
period following May 24, 1950, requesting that the action 
survive against the Secretary of Commerce, who was the 
successor to such Board, that the action abated and that 
this Court was without jurisdiction to render its decision. 
In denying the respondent’s motion the Court of Appeals 
decided that the term “court” as used in section 9 of the 
Reorganization Act of 1949 was not meant to include The 
Tax Court of the United States and, further, that the 
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common law rnles of abatement did not apply to this 
Court, saying in part as follows: 

In renegotiation proceedings before the Tax Court, the 
doctrines of abatement and substitution applicable to 
judicial proceedings are not in our view required for the 
protection either of the citizen or of the Government. On 
the Government’s side, it is the national treasury which, in 
any event, will ultimately gain or lose as against the citi¬ 
zen. And the hazard that the proper Government official 
may not be named as respondent under the rules of the 
Tax Court presents no serious difficulty. In the instant 
case, no affirmative relief was asked against the Chairman 
of the Maritime Commission in the Tax Court proceed¬ 
ings; the Tax Court was simply to review his order and 
redetermine the matters there involved. Abatement on 
the ground that the Chairman was no longer in office or 
his office no longer in existence would not bear any rela¬ 
tion to the realities of the situation, and would defeat the 
ends of justice. We would not willingly reach that result 
unless required to do so by legislation or proper adminis¬ 
trative rule. In the present case we find no such statu¬ 
tory or administrative requirement. Accordingly we deny 
the Government’s motion to remand the cause to the Tax 
Court with directions to vacate its judgment 

Our inquiry must then be whether Congress when using 
the term “court” in section 201 (h) of the Renegotiation 
Act of 1951, as amended, intended The Tax Court of the 
United States. The legislative history of this section in¬ 
dicates that such was indeed the case. First, it 
235 must be realized that section 403 (c)(2) of the 
Renegotiation Act of 1943 provides that actions to 
collect renegotiation claims (the only de novo litigation 
relating to renegotiation conducted outside of this Court) 
shall be in the name of the United States. On the other 
hand section 403 (e) of the Renegotiation Act of 1943 
specifically provided that actions to determine the amount 


77 A 


of excessive profits received or accrued by a contractor 
or subcontractor should be heard in this Court against 
the War Contracts Price Adjustment Board or, pursuant 
to section 201 (h) of the Renegotiation Act of 1951, 
against the United States. 

The legislative history of section 201 (h) indicates that 
the members of the Committee on Ways and Means spe¬ 
cifically asked what litigation involving renegotiation was 
pending and were advised of no litigation other than that 
in this Court Hearings before the Ways and Means Com¬ 
mittee, H. R. 9246, 81st Cong., 2d Sess., August 25, 1950. 
Congress therefore evidently intended the term “court” 
to mean The Tax Court of the United States. This is 
clearly demonstrated by the statement contained in Sen¬ 
ate Report No. 1837 accompanying H. R. 5734, which 
became effective as 66 Stat. 752, 753, to the effect: 

Your committee’s second amendment extends for an ad¬ 
ditional year the time during which a litigant may sub¬ 
stitute a new defendant for the War Contracts Price 
Adjustment Board in suits with respect to renegotiated 
contracts. Section 201 (h) of the Renegotiation Act of 
1951 permitted such a substitution within 12 months 
after its effective date. It is the understanding of your 
committee that in a large number of suits pending in the 
Tax Court no motion for substitution was made within 
this 12-month period, and that these suits will be dis¬ 
missed without consideration on their merits unless the 
time for filing motions for substitution is extended. 
236 (U. S. Code Congressional and Administrative 

News, 1952, Vol. 2, pp. 2311, 2312.) 

Again, on July 3, 1952, when the Renegotiation Act of 
1951 was being discussed on the floor of the United States 
Senate, Senator George had this to say in explanation of 
section 201 (h): 
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That section merely gives an additional period of 12 
months for the substitution of the proper party in pro¬ 
ceedings before the courts, including the Tax Court in 
connection with renegotiation proceedings under World 
War II Renegotiation law. It is necessary to substitute 
a new party because the old Renegotiation Board has 
been abolished. 

(Congressional Record, Vol. 98, p. 9078.) 

Further, on July 29, 1953, when Congress was again 
considering extending the time in which the provisions 
of section 201 (h) could be complied with, the following 
was said by Senator Milliken in explanation of the pur¬ 
pose of the section under consideration: 

The Bill in Section 6 extends for one additional year 
the time in which the United States can be substituted 
for the World War II War Contracts Price Adjustment 
Board in suits before the Tax Court. If this extension 
is not granted, a number of suits now pending in that 
Court will be subject to dismissal on a technicality rather 
than on the merits. Under the existing law, the substitu¬ 
tion was required to be made within two years after 
March 23, 1951 [sic May 22, 1951], the effective date of 
the Renegotiation Act of 1951. 

(Congressional Record, Vol. 99, p. 10537.) 

We, therefore, have no doubt that Congress intended 
the term “court” as used in section 201 (h) to mean 
237 The Tax Court of the United States and that for 
the purposes under consideration the rules of abate¬ 
ment should apply to this Court. As the result of these 
conclusions it follows that since the petitioner had not 
complied with the provisions of section 201 (h) as amend¬ 
ed, this Court is without jurisdiction to further consider 
the matters raised by the petitions in question. 

Reviewed by the Court. 
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An order wiU be entered granting 
the respondent’s motion to dismiss 
the proceedings involved herein for 
lack of jurisdiction and denying 
the petitioner’s motion for sub¬ 
stitution of the United States as 
respondent. 

238 THE TAX COURT OF THE 

UNITED STATES 

Washington 
C. H. TRACE, 

Petitioner, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Docket No. 406-R 
Decision 

; 

Pursuant to the determination of this Court as set 
forth in its Opinion promulgated November 27, 1953, it is 

ORDERED AND DECIDED: That the above entitled 
proceeding be and it is hereby dismissed for lack of juris¬ 
diction. It is, accordingly, 

FURTHER ORDERED AND DECIDED: That peti¬ 
tioners motion for substitution of the United States of 
America as defendant in this proceeding be and it is 
hereby denied. 

(Signed) Samuel B. Hill j 

I 

Judge 


Enter: Entered Nov 27 1953 
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THE TAX COURT 
OF THE UNITED STATES 


Washington 
C. H. TRACE, 


v. 


Petitioner, 


COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Docket No. 547-R 


Decision 

Pursuant to the determination of this Court as set 
forth in its Opinion promulgated November 27, 1953, it is 
ORDERED AND DECIDED: That the above entitled 
proceeding be and it is hereby dismissed for lack of juris¬ 
diction. It is, accordingly, 

FURTHER ORDERED AND DECIDED: That peti¬ 
tioner’s motion for substitution of the United States of 
America as defendant in this proceeding be and it is 
hereby denied. 

(Signed) Samuel B. Hill 
Judge 

Enter: Entered Nov 27 1953 

240 THE TAX COURT OF THE 

UNITED STATES 

Washington 

C. H. TRACE, 

Petitionei 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 
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Docket No. 748-R 

! 

Decision 

Pursuant to the determination of this Court as set 
forth in its Opinion promulgated November 27, 1953, it is 

ORDERED AND DECIDED: That the above entitled 
proceeding be and it is hereby dismissed for lack of juris¬ 
diction. It is, accordingly, 

FURTHER ORDERED AND DECIDED: That peti¬ 
tioner’s motion for substitution of the United States of 
America as defendant in this proceeding be and it is 
hereby denied. 

(Signed) Samuel B. Hill 
Judge 

Enter: Entered Nov 27, 1953 

202 UNITED STATES 

DEPARTMENT OF JUSTICE 

Washington 25, D. C. 

Received The Tax Court of The United States 
1953 March 9 AM 6:54 
Address Reply to “The Attorney General” 
and Refer to Initials and Number 
WEB :HFL :fb 

Tax Ct. Nos. 406-R 547-R and 748-R. 

March 4, 1953. 

Clerk 

The Tax Court of the United States 
Washington, D. C. 

Re: C. H. Trace v. United States of 
America; Tax Court Nos. 406-R, 

547-R and 748-R. 
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Dear Sir: 

Please refer to the notice in the above entitled cases 
dated February 19, 1953 setting them for hearing upon 
the April 13 calendar. 

We observe that the notice was sent to Mr. C. H. Trace, 
815 Stephenson Building, Detroit, Michigan. 

Information in our file indicates that Mr. Trace’s ad¬ 
dress in September, 1952 was 506 Stephenson Building, 
Detroit, Michigan. 

Sincerely yours, 

(Signed) Warren E. Burger 
Warren E. Burger 
Assistant Attorney General 

Civil Division 

203 Received at Tax Court March 9, 1954 

/s/ Victor S. Mersch 

Victor S. Mersch, Clerk 

Address Reply to “The Attorney General” 
and Refer to Initials and Number 

WEB :HFL :fb 

Tax Ct. Nos. 406-R, 547-R, 748-R. 

UNITED STATES 
DEPARTMENT OF JUSTICE 
Washington 25, D. C. 

April 8, 1953 

Mr. Clair H. Trace 
506 Stephenson Bldg. 

Detroit, Michigan 

Re: C. H. Trace, v. United States 
of America, Tax Ct. Nos. 406-R, 

547-R and 748-R. 


83 A 


Dear Mr. Trace: 


Pursuant to your conference with Mr. Leathers of this 
office on April 1, 1953, we enclose herewith a stipulation 
which we understand outlines the points which you wish to 
urge to the Court. 

If the stipulation is acceptable, please sign an original 
and four copies and return them to this office, attention 
Mr. Leathers. 

With respect to future conferences, as you know, the 
trial of these cases is now scheduled for Washington, 
D. C. commencing on April 27, 1953. If the stipulations 
enclosed herewith are acceptable, they should be signed 
and returned so that they may be received in this office 
not later than April 20, 1953, in which event we do not 
foresee the necessity of further conferences prior to the 
commencement of the trial on April 27, 1953. 


However, if these stipulations are not satisfactory, we 
believe that further conferences should be held. Accord¬ 
ingly, if you do not sign and return the stipulations be¬ 
fore April 20, 1953, we suggest that you meet with Mr. 
Leathers in his office (Room 3409), 9th and Pennsylvania 
Avenue, N.W. at 2:00 P.M. on April 23, 1953, the confer¬ 
ences to continue as long as necessary to complete the 
stipulations in time for the commencement of the trial. 


We shall appreciate hearing from you promptly in these 
matters. 


Sincerely yours, 


Warren E. Burger 
Assistant Attorney General 
Civil Division 

By /s/ Edward H. Hickey 
Edward H. Hickey 
Chief, 

General Litigation Section. 
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204 March 10, 1953 

Mr. C. H. Trace 
815 Stephenson Bldg. 

Detroit, Michigan 
or 

506 Stephenson Bldg. 

Detroit, Michigan 

In re: C. H. Trace v. United States of America, 
Docket Nos. 406-R, 547-R, and 748-R 

Dear Sir: 

Formal notice addressed to you February 19, 1953, set¬ 
ting the trial of these cases at Washington, D. C., on the 
calendar of April 13, 1953, addressed to 815 Stephenson 
Building, has not been returned. Since then, we have 
been advised that your room number in the Stephenson 
Building may have changed. Please return the enclosed 
copy of this letter to indicate whether your room is No. 
815 or No. 506, or some other address. 

Very respectfully, 

(Signed) Victor S. Mersch 
Victor S. Mersch 

Clerk 

VSM/brf 
Enc. 1 




